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Foreword 


I am pleased to present this report of the Consultative Group on Research 
and Education in Law, one of a series presented by our Council on the special 
problems and issues of research support in the professional disciplines of 
management, law, education and social work. 

Law, as much as the other three, touches our lives deeply. Hence, as 
citizens we demand that the most careful attention be paid to it, both in its 
practice, which is not the concern of this Council, and in its scholarship, 
which 1s. 

When the SSHRC in 1978 first broached the idea of this Consultative 
Group, sparked by the gloomy picture provided by our statistics that only 
two research grants in law had been awarded that year, it could not have 
foreseen the depth of commitment of the Group, its Advisory Panel and 
staff, and their resulting fine achievement. Such commitment was 
demanded by the circumstances, of course, and we were fortunate in our 
choice of people to follow through on it. Our statistics today give clear 
evidence for the concern expressed in this document. Out of a field of 613 
full-time law professors in Canada, our Council received only 21 applications 
for research grants in 1981-82 and awarded only 14. 

The reasons for this strikingly low rate of participation are to be found 
in this book, along with forthright proposals for remedial action. 

Many of the recommendations, explicitly or implicitly, are directed to 
this Council and we shall be giving them close attention. We trust that all 
other individuals and organizations to whom the recommendations are 
addressed - law schools and their faculty and students, professional organi- 
zations, funding bodies, governments, publishers, judges, community 
groups and others - will also be moved to act so that policies can be adopted 
and new courses of action pursued that will strengthen research and teach- 
ing in law. 

On behalf of the Council I should like to thank Professor Harry 
Arthurs, chairman of the Consultative Group, who guided the inquiry and 
whose drive and passionate interest permeate this report. And to all mem- 
bers of the Group, the Advisory Panel, and to John McKennirey, Research 
Director and Executive Secretary, we owe special thanks for their individual 
contributions to this study. We shall be watching with interest the discussion 
of their findings and recommendations in the months ahead. 


William E. Taylor, Jr. 
President 


Social Sciences and Humanities Research Council 


April 1983 
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Chairman’s Preface 


This study of legal research and education was initiated by the Social Sci- 
ences and Humanities Research Council of Canada. Its broad terms of 
reference, set forth in Appendix 1, reflect the various interests and 
influences that combined to persuade the Council to address this subject. 
The Council was anxious to understand why applications from the legal aca- 
demic community for research grants, graduate and leave fellowships and 
other programs did not conform to patterns in other disciplines. Important, 
and apparently related, questions concerning the state of Canadian legal 
scholarship and study had been raised in Jo Know Ourselves, the Report of the 
Commission on Canadian Studies, chaired by Thomas H.B. Symons. These 
interests coincided with efforts by the Committee of Canadian Law Deans 
and the Canadian Association of Law Teachers to make an assessment of the 
important developments in legal education that had occurred from the 
mid-1960s to the mid-1970s. 

Following discussions among these interested parties, the terms of 
reference and membership of a study group were agreed upon, and the 
Consultative Group on Research and Education in Law was appointed by the 
SSHRC in September 1980. 

An Advisory Panel, chaired by the Rt. Hon. Bora Laskin, Chief Justice 
of Canada, was also formed. The function of the Advisory Panel was to 
ensure that we, the Consultative Group, had the benefit of guidance from 
persons whose backgrounds included the academic, practising, judicial and 
governmental “estates” of law in various parts of Canada, as well as those 
with special perspectives derived from their involvement in other profes- 
sions or disciplines or in university or public administration. The Advisory 
Panel has met only twice, but its members have been privy to all of our 
reports and deliberations and have participated in our regional con- 
sultations. At its first meeting, the Advisory Panel helped to focus our 
attention by formulating an agenda of specific questions which we then used 
as the framework for our inquiry. At its second meeting, the Advisory Panel 
gave careful scrutiny to a draft of the report, and especially to its conclusions 
and recommendations. We are extremely grateful to Chief Justice Laskin 
and the other members of the Advisory Panel for the support and advice 
they have given us. 

In order to ensure that we had a sense of how interested individuals 
and institutions across the country regarded the problem of legal research 
and education, we conducted a series of five regional consultations. Appen- 
dix 2 records the dates and locations of these consultations, the names of 
participants, and the questions addressed. On each occasion a widely repre- 
sentative group of about 30 people met with us. Hospitality was graciously 
extended to us by the law deans, and by the attorney general of the province 
in which we met. In British Columbia and Ontario we were also permitted to 
meet in the law societies premises. 

We believe that these meetings not only enriched our understanding 
but also helped to create momentum for local and regional developments in 
anticipation of our report. Of course, we also solicited briefs, both by 
advertisement and by direct invitation, from legal, professional, educational 
and governmental bodies. While the response to our invitation was disap- 


pointing, the briefs we did receive were of great assistance to us, often 
containing imaginative analyses and proposals. Appendix 3 provides a list of 
those who submitted briefs. We thank everyone who attended our regional 
consultations or submitted briefs to us. 

Finally, we sought to establish a factual foundation for our own rec- 
ommendations, for the assistance of all those responsible for developing and 
administering policies related to legal research and education, and for 
scholars with an interest in such questions. We therefore sponsored four 
research studies, each of which has been published in a separate report. 
These research studies were: 


1. Canadian Law Professors, based on a survey in 1981 of all full-time law 
professors in Canada; 
2. Canadian Law Faculties, based on statistics of the Canadian deans of law 


and a survey of our own completed by all the law faculties in 1981; 
3. Profile of Published Legal Research, based on a current and retrospective 
survey of Canadian books and articles on law; 
4. Sources of Support for Legal Research, based on a survey of all the identi- 
fiable governmental and nongovernmental sources of support for legal 
research. 


These studies are available from the SSHRC (255 Albert Street, Box 
1610, Ottawa, Ontario KIP 6G4). The data underlying Canadian Law Pro- 
fessors are also available from the Public Archives of Canada. A select bibli- 
ography is included at the end of this report, listing our major external 
sources of information, as well as the titles and authors of our research 
studies. This research could not have been undertaken without the coopera- 
tion of the law deans and law professors who answered our questionnaires, 
and of the Canadian Law Information Council, which supported the analy- 
sis of the survey results. 

The Consultative Group itself met on 15 occasions, including meetings 
preceding and following our regional consultations. We have all found great 
satisfaction in the opportunity to explore the issues falling within our man- 
date, and have learned much from each other, as well as from the briefs, 
studies and discussions that have informed our work. For this opportunity, 
and for the interest and support shown by André Fortier, Thomas H.B. 
Symons, Audrey Forster, John Nicholson, and Iain McKellar of the SSHRC, 
we are most grateful. 

The difficult task of ensuring that our text was properly rendered in 
French was undertaken by our colleagues Andrée Lajoie and Pierre Verge, 
in collaboration with Auréle Ouimet, director of information at the SSHRC. 
Other members of the Council staff worked hard, as well, to produce an 
attractive publication. Readers in both languages will be grateful for their 
efforts. 

None of these acknowledgments are pro forma, but none of them 
would do justice to the contribution made by our Secretary and Research 
Director, John McKennirey. Assisted by his secretary, Bernadette Vanden, 
Mr. McKennirey discharged cheerfully and ably his responsibilities for our 


aT 


research, our publicity, our logistical arrangements, and the coordination, 
drafting, production and distribution of our report. This report is as much 
his as ours. 


Harry W. Arthurs 
Chairman 
The Consultative Group on Research and Education in Law 


Vil 


ERLE TASER A Hg 6H a A RE ENE 
The Consultative Group on Research and Education in Law 


Harry W. Arthurs (Chairman) 
Osgoode Hall Law School 
York University 


John Courtney 
Department of Political Science 
University of Saskatchewan 


F. Murray Fraser 
Faculty of Law 
University of Victoria 


Constance D. Hunt 
Faculty of Law 

University of Calgary and 
Mobil Oil Canada Limited 


Andrée Lajoie 
Faculty of Law 
University of Montreal 


Hon. Judge P.J. OHearn 
Halifax County Court 


E.A. Tollefson 
Coordinator 

Criminal Code Review 
Department of Justice 
Government of Canada 


Ricrre Vere 
Faculty of Law 


Laval University 


Audrey Forster (Associate Member) 
Secretary to the Social Sciences and Humanities Research Council 


John McKennirey 
Research Director and Executive Secretary 


Vill 


Advisory Panel 


Rt. Hon. Bora Laskin, P.C. (Honorary Chairman) 
Chief Justice of Canada 


Jean-Louis Beaudoin 
Faculty of Law 
University of Montreal 


Lorenne Clark 
Faculty of Law 
Dalhousie University 


André Cété 
Faculty of Law 
Laval University 


Paul-André Crépeau 
Faculty of Law (Civil Law) 
McGill University 


David H. Flaherty 
Departments of History and Law 
University of Western Ontario 


Martin Freedman 
Aikins, MacAulay and Thorvaldson 
Winnipeg 


Dale Gibson 
Faculty of Law 
University of Manitoba 


Robin Harris 
Faculty of Education 
University of Toronto 


Douglas Hay 
Osgoode Hall Law School 
York University 


Sholto Hebenton 
Shrum, Liddle and Hebenton 
Vancouver 


John Hogarth 
Faculty of Law 
University of British Columbia 


David Johnston 
Principal 
McGill University 


William Lederman 
Faculty of Law 
Queen’s University 


William Mingo 
Stewart, MacKeen and Covert 
Halifax 


Johann W. Mohr 
Osgoode Hall Law School 
York University 


Hon. Justice John Morden 
Supreme Court of Ontario 


Donat Pharand 
Faculty of Law 
University of Ottawa 


Ellen Picard 
Associate Dean 
Faculty of Law 
University of Alberta 


Michel Robert 
Robert, Dansereau, Barré, Marchessault & Lauzon 
Montreal 


Guy Tanguay 

Library Director 

Faculty of Law 

University of Sherbrooke 


Michael ‘Trebilcock 
Faculty of Law 
University of Toronto 


Edward Veitch 
Dean 
University of New Brunswick 


CHAPTER 

LL RS 
FSS RIC MSIE 5 SS Nase OUEST GAS LAN GRE SS SR AER ASS SSD RAST eat cas a 
The Threshold Question: 


Why a Study of Research and 
Education in Law? 


Ps alee 4 a a 


Sere ‘ tos 
ee ore Rhye "i . 


Fic : Wy geal 

hid 4000 Apes | } ‘ 
rahe yl bow : } ysy} 

ives, 4, send a . a 

ee | ra 


Oo ep ty 
Aé:i nn’ — 


~> 


ya a) 
, ait ‘ : 


mila : , : ; 
Pr i ; 7 ca 


The Threshold Question: Why a Study of Research and 
Education in Law? 


set against the background of legal education and training. Its direc- 

tion is derived from the terms of reference of our Consultative Group, 
which reflect the special concerns of the three bodies responsible for its 
establishment - the Social Sciences and Humanities Research Council, the 
Committee of Canadian Law Deans, and the Canadian Association of Law 
Teachers. However, it is fair to say that within our broad mandate, we have 
chosen to focus upon specific themes that seemed to us and to our Advisory 
Panel to be particularly worthy of attention. 

The Advisory Panel - broadly based but not formally representative - 
felt strongly that the study should focus upon legal research and scholarship. 
At the same time, it recognized that the study would neither respond to the 
expectations of the law deans and law teachers, nor yield an accurate 
understanding of research and scholarship, if it did not locate its inquiry in 
the context of legal education. A major portion of legal research is, after all, 
undertaken by law teachers whose educational and other activities impinge 
upon and inevitably influence the direction of their scholarly activities. More 
subtly, to the extent that legal scholarship is addressed to the profession and 
government (as opposed to the academic community) the receptivity of the 
audience depends upon, at least in part, its education. For both of these 
reasons, no investigation of the state of legal scholarship could ignore 
education. 

But why legal scholarship? 

Law was one of the earliest concerns of organized governments, a 
charter faculty of the mediaeval universities, and one of the oldest profes- 
sions. In Canada, particularly, we pride ourselves upon adherence to the 
“rule of law’; we use law to resolve conflicts and regulate relationships 
among our constituent groups and regions, among competing social and 
economic interests, even among family members. We absorb law osmotically 
as a familiar topic of literature and drama, of conversation and debate. We 
elect large numbers of lawyers to political office and appoint them to 
responsible government positions. Law, in short, is an undisputed social fact, 
an obvious subject of scholarly inquiry. 


oe his is a study of the state of legal research and scholarship in Canada, 


But what efforts have we made to understand how law is made and 
administered, its impact upon our economy, our political life, our social 
relationships, or its cultural significance? What attention have we devoted to 
the education of those who are deeply enmeshed in law as professionals, of 
those who produce law as politicians or administrators or consume it as 
citizens, and of those who are concerned with law as scholars or public 
administrators, as journalists or critics? 

This study is not meant to answer these questions, but to assess the 
capacity of the Canadian legal and intellectual communities to address 
them. This capacity has not been the subject of a full-scale national study in 
Canada previously, although no doubt the questions posed have themselves 
been considered from time to time by individual scholars, law faculties and 
professional bodies. A Carnegie Foundation study, the Reed Report, in 1928, 
did include Canadian law schools within a survey of North American legal 
education. Surveys of legal education and research in the 1950s, by Pro- 
fessors Maxwell Cohen and ER. Scott, respectively, were important docu- 
ments in their time but are now dated. The Symons Report on Canadian 
Studies in 1975 made some disturbing observations, although these were 
necessarily impressionistic and within a limited scope. But there has been no 
attempt hitherto to describe and assess the state of research and of education 
in law and the influence each has on the other. 

The questions we have posed ought to be studied, not only for their 
intrinsic interest, but because they affect our capacity as a nation and as a 
society to deal with the phenomenon of law. Are Canadian lawyers, for 
example, being educated in such a way that they possess not only the 
necessary technical competence to give legal advice and representation to 
clients of various classes and interests, but as well to offer them wise counsel 
in the social and economic implications of their legal problems, to adapt to 
changing laws and client needs, to assume positions of political and com- 
munity service and leadership, to evaluate critically and help improve the 
administration of justice? Are Canadian legal researchers, whether in uni- 
versities, government or nongovernment areas, intellectually prepared to 
confront the tasks of understanding, systematizing, publicizing, criticizing, 
and reforming law? Have Canadian social scientists and humanists recog- 
nized the rich potential and the challenge of law as a subject of investigation 
and reflection? Does the Canadian public possess the information and basic 
conceptual vocabulary to comprehend, participate in, and assess its own 
legal system? 

Canadian law has many distinctive features. We identify only a few by 
way of example: the existence of two working languages and legal systems; 
the presence of indigenous peoples and their claims; the competing influ- 
ences of many intellectual traditions, economic philosophies and interests 
and regional identities; the reconciliation of the idea of parliamentary 
government with federalism, an entrenched charter of rights and indepen- 
dent regulatory commissions; the change in our international status from 
colony to mid-ranking power; and many unique doctrines and statutes 
affecting public and private law. Have these features been considered indi- 
vidually, or as parts of a whole, in the way they impart a distinctive character 
to law in Canada, or do we unthinkingly assume that we are simply an 
outcropping of the British, French or American traditions in law? 


We have begun to appreciate that our Canadian identity requires that 
we understand and nurture our history and our culture - or, more ac- 
curately, our histories and our cultures. We have begun to realize that our 
economic survival depends upon the capacity to build a technologically 
sophisticated base for our industries. But law is deeply implicated in both of 
these developments. What we wish to stress at the outset is that law is shaped 
by culture, economics, history and technology, and that it in turn helps to 
shape them. 

Law is thus at once an exotic fossil and a commonplace living organism. 
To understand law and to educate people properly in law is both an intellec- 
tual challenge and a practical necessity. 

It is not the aim of the Consultative Group to resolve definitively the 
questions we have posed, as the answers touch the activities and respon- 
sibilities of governments, professional and scholarly organizations, and ul- 
timately, in some way, virtually everyone. What we hope to do is to lay out 
certain facts, to draw attention to some implications of those facts, and to 
make tentative and necessarily limited suggestions for the consideration of 
responsible decision-makers. 

Moreover, constraints of mandate, time and budget have caused us to 
set aside or underemphasize a number of issues that could easily have been 
central themes in our study. We have not considered in any detail public 
education in law, the continuing education of the profession, or study and 
research in law in faculties other than law faculties. We have been unable to 
test empirically the quality of legal education as preparation for professional 
practice, the quality of service delivered by Canadian lawyers to their clients, 
or the research competence of judges, lawyers or government legal advisers, 
although each of these questions has been canvassed impressionistically. 
And, of course, we make no assessment of the performance of the Canadian 
legal system overall. 

Without anticipating the central conclusions of our report, suffice it to 
say that the sins of omission we have committed are not ours alone. Not only 
were we unable to draw upon any existing studies on these and other 
similarly important issues, we were unable for the most part to find that the 
questions had even been posed, that the conceptual problems of investigat- 
ing them had been defined, or that individuals with the capacity to investi- 
gate them existed, or were interested in becoming involved in any such 
investigations. 

We did make assiduous efforts to secure the views of all interested 
parties: law faculties; students and deans; the bench and bar; legal re- 
searchers and publishers; university administrators and scholars in other 
disciplines; government departments and agencies concerned with higher 
education, legal services, and legal research and reform; and public and 
private funding agencies. We invited briefs through advertisements in the 
print media and by direct solicitation of all of these groups. We distributed 
questionnaires to them and invited them to confer with us at our regional 
consultations. Some institutions and individuals, particularly legal academ- 
ics, cooperated fully and contributed greatly; we are much indebted to them. 
However, on the whole, we have not been overwhelmed by either the extent 
or intensity of the response to our study. Specifically, we received no formal 
briefs from any professional, governmental or quasi-governmental body, for 
the most part not even a pro forma acknowledgment of our direct invitation 


Or 


to submit briefs. Similarly, we had a low rate of acceptance - and an even 
lower rate of attendance - by individuals associated with such bodies who 
were asked to join our regional consultations. Needless to say, the contribu- 
tions of those few individuals who did participate were all the more welcome. 

In a sense, the striking indifference toward the issues we have raised is 
a fact itself worthy of close investigation. Why have professional bodies, and 
even to some extent law faculties, taken themselves off our agenda - and 
especially off the part of our agenda devoted to scholarship? 

Several explanations are possible. Perhaps law societies and law schools 
have simply run the course on the general subject of legal education, which 
has indeed been the subject of numerous faculty reports, and reports of 
provincial governing bodies, through the 1960s and 1970s. (This explana- 
tion should not, logically, extend to legal research which has been almost 
ignored as a separate topic.) Perhaps our approach to them was in some way 
offensive, or they did not have confidence in our capacity or did not accept 
our mandate to investigate the issues. Perhaps they are not institutionally 
organized to respond to such studies, or they are too preoccupied with their 
own immediate problems. Perhaps individuals had pressing professional 
commitments to meet that precluded their involvement. 

No doubt any one of these reasons might explain why any one of these 
institutions or individuals did not participate. None of them explain the 
almost complete indifference of all of these parties. Such a widespread lack 
of response can only be explained by some common, unifying theme. An 
unlikely hypothesis is that everyone is satisfied with the status quo. A more 
realistic one is that there is simply not much interest in legal research and 
scholarship in professional circles, and less than one might expect even in 
academic circles. This, indeed, was the conclusion of the Scott committee 25 
years ago, when it reflected on the virtual absence of professional and 
judicial participation in its inquiry into legal research. 

If true, what would this fact signify? In the first place, it suggests that 
law is a less learned profession than is popularly supposed. Some fragmen- 
tary evidence reinforces this suggestion: the absence of advanced degrees or 
formal training or credentials for legal specialists, the infrequency with 
which practising lawyers write books and articles or (judging by subscription 
lists, sales figures and library holdings) read them, the minimal support and 
attenuon accorded legal scholarship by professional bodies, and the general 
sense of divergence between legal academics and practitioners over what is 
valid and useful scholarly activity. This last point itself merits attention. The 
sort of legal scholarship that seems to be generally favoured by practitioners 
is expository and doctrinal, rather than critical and reflective. Standard texts 
and treatises do apparently sell, while the profession’s own journal, the 
Canadian Bar Review, according to recent reports, is under siege for its 
failure to respond to the needs of its practitioner-readers. 

As for the law schools, the modest level of interest our study evoked 
may be explained by certain other facts we discovered in the course of our 
investigations: the limited investment of institutional resources and indi- 
vidual effort in research as opposed to education; the professional nexus 
that shapes the career patterns of law teachers and students; or the recent 
emergence and still perilous position of most research programs and cen- 
tres, graduate programs, legal periodicals, and other forms of speculative 
scholarship. ‘To be fair, law schools now tend to pursue intellectual goals to 
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some extent, as well as professional goals. But the profession’s present-day 
estrangement from the project of scholarship may well be the result of 
attitudes formed when law schools had, by choice or necessity, a more purely 
and narrowly occupational agenda. 

And what of governments? Governments do not want to hear about 
new developments that may exacerbate their present financial problems. Far 
from encouraging new initiatives in scholarship, governments are not only 
cutting back on research grants and programs, but directly or indirectly 
causing cutbacks in faculty complements, diminishing the time available for 
research. Government support for research and development in technol- 
ogy-based sectors of the economy has no counterpart in the basic knowledge 
“industry,” either in the universities, or in their components such as law 
schools. It is hardly surprising, therefore, that within the government sector 
it was essentially the significant consumers of research such as law reform 
commissions, or ministries such as that of the attorney general, that often 
exhibited the greatest interest in our work. This interest, while of course 
welcome, itself raises certain problems as it suggests that research priorities 
may increasingly be fixed by non-academic considerations. 

We believe, therefore, that patterns of participation in our study reflect 
the problematic nature of Canadian legal research and education. At the 
same time, we do not wish to overstate our case. People are getting on with 
the practical tasks of educating law students, lawyers, and the public; people 
are striving pragmatically to improve the quality of practice, of the legal 
system, and of legal research. What strikes us, however, is the extent to which 
most of these efforts lack roots in systematic planning or theoretical prepara- 
tory studies, escape rigorous evaluation and exposure to informed, systema- 
tic criticism, and exist in quite separate universes visible only to their own 
inhabitants. In fact, we can say with some certainty that no one really knows 
what is happening in legal education and research in Canada. 
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would-be lawyers, that it begins in a university faculty of law, and that it 
concludes with a period of skills training and practical instruction un- 
der professional auspices. We “know” this so well that we tend to forget that 
our universities acquired a leading role in the education of lawyers relatively 
recently, that the study of law can be, is now and for centuries has been un- 
dertaken by persons who have no particular interest in practising it, and that 
at various times and places law and other professions have exercised their li- 
censing functions without participating directly in any part of the educa- 
tional process. 

What we “know” and what we forget tells us much about what ought to 
concern us in legal education, especially in the context of a study centring on 
the linkage between law and learning. How have our present arrangements 
come about? What are the relationships among professional and non-profes- 
sional values, knowledge and functions, and institutions concerned with 
legal education? And how, in turn, do these relationships shape what we 
know about law and the role it plays in Canadian society? 

We begin with a historical sketch of the rise of legal education in 
Canada, and in subsequent chapters examine present-day law faculties and 
aspects of education in law which relate to research and scholarship. 

Before doing so, however, we should point out that the ambiguity and 
confusion which surround the connection between academic and profes- 
sional legal studies are unique neither to Canada nor to this moment in 
history. A recent study of legal education in England and Wales, the Ormrod 
Report, begins with the cautionary observation that a Royal Commission had 
addressed these very issues 1n 1846, and that the history of legal education 
since that date had been largely a struggle to implement its recommend- 
ations. The most ambitious study of American legal education, the Reed 
Report of 1928, is captioned “Training for the Public Profession of the Law,” 
a title consciously borrowed, by way of homage to Reed, by the Carrington 
Report 50 years later. While neither Reed nor the Carrington committee 
ignored the academic aspect of legal studies - indeed both addressed it 
squarely - the preoccupation of both reports was certainly with the profes- 
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sional. On the other hand, while we cannot generalize about professional 
legal education in Europe, we do observe that law tends to occupy an 
unambiguous position as an academic discipline of general interest in many 
continental countries. No doubt this is a reflection of its long history as a 
university faculty. 


The Evolution of Canadian Law Faculties 


As with most topics in Canadian legal history, there is no definitive or 
comprehensive study of legal education (or even of the legal profession). 
However, debates over its form and direction have yielded reports by fac- 
ulties and professional bodies from time to time and these reports have elic- 
ited critical commentary. Such documents are usually complemented by 
calendars and prospectuses, by institutional histories, and by a few scholarly 
studies of particular regions and subject areas, or of individual law schools, 
legal professions, or leading educators. This body of writing has grown in re- 
cent years, and the time may soon arrive when it will be possible to write a 
more fully documented history. 


General Background 


In very general terms, we can say that the path of legal education in Canada 
has led from the law office to the law faculty. The route of this path has been 
influenced by such external influences as history, geography, demography, 
economics, and politics. But its centre line can be identified as the shortest 
distance between the practising bar and the academic community. 

Until the last quarter of the nineteenth century in Canada, university 
teaching in both common and civil law was sporadic at best, in contrast with 
the American experience. A liberal academic experiment in law teaching 
had blossomed in Virginia around 1800, although it was soon overshadowed 
by the development of proprietary law schools on the model of the famous 
Litchfield school. The proprietary schools persisted into the twentieth cen- 
tury - some exist today - but many of them came to form the nuclei of 
university law faculties from the mid-1800s onwards. ‘here was no Cana- 
dian counterpart to the elite, national professional faculties such as that at 
Harvard University, which began in the 1820s and rose to national promi- 
nence after the 1870s. 

So far as is known, then, in Canada we had the equivalent neither of the 
famous Litchfield law school nor of the early university law professorships. 
The two sides of the academic/professional equation in Canada differed 
from those in the United States in the nineteenth century. On the academic 
side, the universities themselves generally developed later in Canada, except 
in Quebec. The universities of English-speaking Canada were, with a few 
exceptions, still in their infancy while their American counterparts were 
already moving forward in legal education. In other words, Canadian uni- 
versities were not in a position to assert their claims in this area. On the 
professional side, for a brief period, Canadian colonial governors issued 
licences to practise law without any provision for training or examination, 
sometimes to those who had been lawyers in Britain or in pre-revolutionary 
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American colonies. However, strong self-governing professional bodies were 
established almost from the outset, in supposed imitation of the English bar. 
These bodies controlled the right to practise and soon contrived procedures 
for regulating admission. 

‘Typically, one became a lawyer by serving a period of apprenticeship 
under prescribed conditions. Apprenticeship was available to those who 
could pay a fee, pass a perfunctory examination, and present evidence of 
matriculation from secondary school. For those with more impressive aca- 
demic credentials, the period of apprenticeship was shortened. However, a 
growing concern about the quality of the apprenticeship programs, similar 
to modern debates about the value of articling, resulted, late in the century 
in Ontario, in the establishment of a program of supplementary lectures and 
tutorials, under the control of the Law Society. Similar programs were 
organized in Manitoba and British Columbia. In these provinces, until after 
World War II, legal education consisted of practical training in law offices, 
supplemented by attendance on a part-time basis at lectures offered for the 
most part by practitioners, and by a very few full-time law teachers. The 
content and direction of the curriculum were heavily influenced by the 
desire to impart knowledge quickly, with an emphasis upon “black letter” law 
and the rules of procedure. There was little time - and often less incentive - to 
reflect on matters of jurisprudence. Thus, proprietary, civic and community 
law schools, so prevalent in the United States until well into the twentieth 
century, were preempted by the profession’s own schools, which were usually 
part-time. 

Incipient instruction in law in several Ontario universities was, until 
quite recently, turned aside with equal ease, by the profession’s governing 
body, the Law Society of Upper Canada. The first successful university law 
faculties appeared in the oldest areas of settlement, Quebec and Nova Scotia, 
in the late nineteenth century, and also relatively quickly after the establish- 
ment of universities in the newest provinces of Saskatchewan and Alberta, 
several decades later. These too survived with miniscule full-time faculties, 
generally supported by a number of part-time lecturers drawn from the 
bench and bar. 

In principle, the university law schools and the professional schools 
ought to have provided dramatic contrasts, reflecting the ethos and objec- 
tives of their parent bodies. To some extent, it is true, early attempts were 
made at Dalhousie and Saskatchewan to give law a distinctive academic 
flavour. However, in practice no such clear-cut opposition of styles seems to 
have developed, as is exemplified by the experience of the Dalhousie and 
Osgoode Hall law schools. The influence of Dalhousie, the leading univer- 
sity law school, in deliberations of the Canadian Bar Association in the 1920s 
led to the adoption at Osgoode and other schools of a new standard curricu- 
lum; however, the curriculum had a clearly “professional” orientation and 
presented no threat to a professional school. Moreover, Osgoode persuaded 
two important figures from Dalhousie to join the several active and promis- 
ing scholars already on its staff, so that by about 1930 it could fairly claim to 
be an intellectual enterprise of some repute, notwithstanding its teaching 
arrangements and the fact that it operated under the auspices of the Law 
Society. The two traditions, in fact, coexisted without undue overt conflict. 

Only in 1948-49 did a clear polarization of positions occur. Somewhat 
ironically, this was a result of an internal dispute at Osgoode Hall over the 
extent to which academic views and values would be accommodated within a 
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professional context. With the resignation of the former full-time Osgoode 
faculty, and their establishment of a rival, university-based professional law 
faculty at the University of Toronto, the battle lines were for the first time 
clear ly drawn, since the two types of law schools now existed within the same 
province. 

During the 1950s and into the 1960s, throughout common law Canada, 
the relationships between law schools and professional bodies gradually 
resolved themselves. At different times, and in different places, these rela- 
tionships could be described by words such as “cooperation,” “tension,” 
“compromise, and sometimes “outright warfare.” However, what ultimately 
emerged was a formula which assumed both a separation and coordination 
of functions in preparing persons for the practice of law - the familiar 
formula we “know” today. 

Allowing for some slight local variations the general position, except 
for Quebec, is this. A graduate of an “approved” law school may be called to 
the bar of any Canadian province. However, before being called, the gradu- 
ate must complete a period of apprenticeship or “articles” lasting up to one 
year, and in most provinces successfully complete a course run by the 
professional body to ensure adequate knowledge of adjectival law. In order 
to be “approved” (by each provincial law society) law schools must meet 
minimal standards of staffing and offer a full-time program lasting three 
academic years, each of a specified length; they must also offer compulsory 
courses from a short list of subjects - essentially the first year as it has been 
conceived since the 1920s - and optional courses from a somewhat longer 
list; they may also offer additional compulsory or optional courses. Students 
may in principle take whatever optional courses they wish (subject to local 
idiosyncrasies) but must be advised that if they intend to practise, they 
should select at least some of a designated list of courses thought to have 
“professional” relevance. Entry to law school usually requires at least two 
years of university study; provision is also made for entry by mature stu- 
dents. However, most entering students have at least a first degree, usually at 
a very high standard. Once a law degree is awarded, it is accorded full faith 
and credit: professional bodies neither scrutinize its content nor retest the 
recipient on his or her knowledge of substantive law. 

The normal requirement for admission to Quebec law faculties is 
completion of CEGEP (general and vocational college) or junior college. 
The basic law program itself involves three years of full-time university 
residence, although 1n certain universities (Laval, for instance) students may 
be permitted to take the program on a part-time basis extending over a 
period of up to six years. The curriculum is not subject to formal require- 
ments by the professional governing bodies, but it is common knowledge 
that the contents of the professional admission courses that follow the basic 
law program considerably influence students’ choices and attitudes regard- 
ing their curriculum options. For students intending to become lawyers 
(avocats) the professional admission course (lasting nine months) is offered 
by the bar itself, and is followed by a six-month stage or articling period. For 
those becoming notaries, a one-year professional training program offered 
by the law faculties in cooperation with the Corporation professionnelle des 
notaires 1s required. 

Against this general background, we can now trace, in at least brief 
detail, the development of certain specific features of present-day faculties. 
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The Growth and Proliferation of Law Schools 


The understandings arrived at in the 1950s and 1960s largely ended the era 
of open academic-professional confrontation in Ontario, and its more 
muted manifestations elsewhere. These understandings - and a host of 
other factors, including the huge increase in the number of applicants, a 
buoyant economy, the favourable response of universities and governments, 

and the increasing and diversified demands for legal services - facilitated sig- 
nificant changes in curriculum, pedagogy and patterns of research, as well as 
the establishment of new faculties and an increase in the size of existing fac- 
ulties in all parts of Canada. By the late 1960s, five law faculties were in oper- 
ation in Quebec and six in Ontario, including Osgoode Hall Law School 
which had severed its umbilical cord to the profession and had become an in- 
tegral part of York University. ‘lo complete the picture, we should mention 
the establishment in the 1970s of faculties of law at the Universities of Vic- 
toria and Calgary, the creation of a program of legal studies at the Université 
du Québec a Montréal and the commencement of French language instruc- 
tion in common law in New Brunswick at the Université de Moncton, and in 
Ontario at the University of Ottawa, Common Law Section. 


Curriculum and Teaching 


We do not propose to review in detail curriculum developments in Canadian 
legal education. In a way, there is not much to review. In spite of differences 
in the structure of the law society schools and the university law faculties, 
there was not a great deal of difference in the curriculum of these 
institutions. 

In the 1920s the Canadian Bar Association played an important role in 
promoting a uniform curriculum for common law faculties, one objective 
being to encourage graduate mobility. In the end, its proposals were accept- 
able only because they were broad enough to encompass the chief concerns 
of all interested parties. There are no themes or philosophies apparent in 
the curriculums of those years. The object was to provide the general “core” 
curriculum thought necessary for admission to practice and to permit some 
additional element of enrichment through conceptual study. 

From the 1920s to the 1950s the question for the law faculties was 
simply one of survival. Resources were limited. Professors were few in 
number. Libraries were inadequate. Courses fitted within the standard 
package. Variety, where it did exist, came about accidentally, usually through 
the availability of expertise in the form of a faculty member. 

In 1957, the Law Society of Upper Canada, and the other common law 
professional bodies, had agreed with the universities upon a new basic 
curriculum comprising some 23 subjects. This was a historic compact, inso- 
far as it constituted recognition by the bar of the universities responsibility 
for the first level of legal education, leading to ultimate professional 
certification. 

However, within a short time, the pressures for change in the common 
law curriculum grew and were heightened by the expansion and creation of 
new law faculties and the increase in the number of entering students with 
rich academic backgrounds who articulated clear expectations for their 
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educational experiences. The growth in the number of full-time faculty 
members, many of whom had completed graduate work in the United 
States, also introduced a new element to curriculum discussions. An ex- 
panded range of subject areas, new teaching methodologies and attempts at 
interdisciplinary research were advocated. A general social sentiment in 
favour of change in both education and law - symbolized by the establish- 
ment of law reform commissions - resulted in pressures for the liberalization 
of law school curriculums. With all of these circumstances favouring change, 
and the successful experience of some 10 years behind them, the universities 
and common law professional bodies decided to reconsider the limiting 
arrangements of 1957. 

It is important to appreciate, however, that discussions relating to 
change proceeded on the assumption that the law schools would continue to 
focus on the task of professional formation (we are using this term to include 
the acquisition of knowledge, skills and attitudes required for professional 
practice). Arguments in favour of reducing the “core” and expanding the 
range of options were based on two claims: (a) that basic skills of legal 
reasoning, thought essential for practice, could be taught in any course and 
(b) that a greater flexibility in course selection would better permit students 
to explore the different areas of professional specialization that increasingly 
characterized legal practice in Canada. 

These arguments prevailed, and in 1969 the law societies of the com- 
mon law provinces approved major changes in curriculum requirements 
that dramatically pared down the “core” and permitted the development of 
elective programs in a broad range of areas. It is not our purpose to assess 
each of these developments, but we note some aspects of this promising 
beginning of diversification and intellectual experimentation: a growing 
emphasis on interdisciplinary work; a commitment to legal research and 
writing programs; the proliferation of new courses and seminars, including 
some in non-traditional areas such as poverty law; the teaching of legal skills; 
and new concepts of teaching such as clinical programs, intensive full-term 
programs in specific areas, and opportunities for individual, directed 
research. 

The position in the civil law schools did not change quite so quickly in 
the 1960s, partly because full-time academics were fewer in number, partly 
because of the more formal intellectual structures of the civil law itself. 
However, by the 1970s, the curriculums of civil law schools had begun to 
change as well. 

The result of these changes, from one point of view, was to make all 
things possible. Not only could students focus on particular areas of law and 
thereby gain a more sophisticated and integrated view of the legal system at 
work, they could also, if they wished, define for themselves nonprofessional, 
intellectual objectives and pursue these by a judicious selection of options, 
yet still receive a professionally recognized degree. ‘They could also strike a 
balance between the two approaches. 

From another point of view, however, nothing was possible. Apart from 
a small group of highly motivated students, very few actually seem to have 
made conscious decisions about how to take advantage of the new open 
curriculum. The eclectic nature of the curricular offerings was usually 
replicated in the students’ own eclectic program of study. If there was any 
consistent pattern, it was that most students seemed to take courses recom- 
mended for practice or addressed in bar admission programs. 
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For many, then, the developments of the 1960s and 1970s had relatively 
little impact, although they were certainly no worse off than they would have 
been under the ancien régime. For some, of course, the new curriculum did 
permit new intellectual and professional perspectives to reshape the old 
“core,” and this was a clear gain. But for only a few did legal education 
undergo a fundamental transformation. This is hardly surprising since the 
objectives of the curriculum changes of the 1960s and 1970s were to improve, 
rather than to abandon, professional formation, and the strategy adopted 
was to break the previous rigid mould of education rather than to put in its 
place a range of new alternative possibilities. Canadian law schools had 
opted for eclecticism, not pluralism. 

As with curriculum, so with pedagogy. Prior to the 1960s teaching in 
Canadian law schools - both civil and common - was most often expository 
and didactic. Ironically, part-time lecturers, with their wealth of practical 
experience, seem to have been most devoted to this style of lecturing. 
However, individual law teachers and law schools - including Osgoode Hall, 
the Ontario profession’s own law school - had already begun to use the 
Socratic or case method of teaching. While this method has recently been 
subject to a great deal of criticism on intellectual, psychological and ideologi- 
cal grounds, it represented in Canada a symbolic - though probably not a 
real - challenge to the positivist view of law. It does seem also to have put in 
question the professional control of academic law teaching. Indeed, the case 
method was expressly condemned in 1949 in Ontario when the Law Society 
sought to vindicate its control over its law school against the claims of the 
academic staff. And the case method continued to attract professional abuse 
across the country up to the 1970s. 

Generally, however, the 1960s were also a watershed in legal pedagogy. 
During the past 10 or 20 years, expository and didactic teaching has largely 
given way to a repertoire of styles and method: the case method with its 
many variants, the discussion and problem methods, clinical teaching, and 
others. Moreover, there has been a dawning realization that law professors 
require an understanding and an appreciation of educational psychology, 
teaching methodologies and evaluation procedures. This led to the estab- 
lishment of the Canadian Law Teaching Clinic. The Clinic, which has for 
several years held summer sessions to assist law teachers in improving their 
pedagogic skills, offers an example of cooperation at a national level that has 
had a positive impact on all Canadian law faculties. 

Thus by the 1970s Canadian law faculties had entered a new phase of 
academic autonomy, of eclecticism in curriculum and teaching methods, 
and of high academic and professional ambitions. They did not enter the 
1980s with the same momentum and optimism. 


Faculty Size and Qualifications 


Up to the end of the Second World War, the startling fact about Canadian 
law professors is that they barely existed as a subspecies. Almost all teaching 
was done by part-time instructors; sometimes - as in Quebec - even deans 
were practitioners; seldom were more than four or five full-time academics 
found at the same faculty. Nonetheless, Dalhousie and ‘Toronto, Saskatche- 
wan, Montreal and McGill were dominated for long periods by the reputa- 
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tions of Weldon and Wright, Caron, Moxon and Scott. These men were the 
stuff of which local legends are made. That their names also reside in the 
consciousness of the present generation of law professors shows how com- 
pressed is the history of the Canadian law teaching profession. 

As we have already recounted, since the war the number of law pro- 
fessors has grown dramatically - from about 40 in 1950 to over 600 today. 

The credentials, interests and attitudes of today’s professors have been 
the object of our study, Canadian Law Professors, and are summarized in the 
next chapter of this report. From a historical perspective, we wish to under- 
line four important influences on the professoriate: the increasing propor- 
tion of common law students who pursue graduate studies in the United 
States, or civil law students in France or England, the revisionist tendencies 
of the new professoriate in relation to the bar and to traditional legal values 
and intellectual assumptions, the mutual reinforcement that became possi- 
ble with the emergence of a well-defined legal scholarly community, and the 
recognition of that community as a source of legal expertise and knowledge, 
as well as of criticism. All of these facts help to explain how and why law 
professors today exhibit the characteristics revealed by our study. 

Of course, we do not mean to understate the importance of external 
influences: changes in the economy, in society and in public attitudes toward 
both education and law, changes in the demography and the intellectual and 
institutional climate of universities generally, and changes in the roles, 
knowledge and public images of lawyers. However, we do not claim any 
special insight into such matters. 


Graduate Studies, Libraries and Research 


We can briefly characterize the state of each of these important components 
of higher education, as encountered in Canadian law schools prior to 1950. 
Graduate studies were virtually non-existent. Libraries were completely in- 
adequate for any save minimal undergraduate student requirements - if 
that. And research was limited in scope and quantity, although not without 
several distinguished contributors. 

Readers seeking contemporary evidence for these judgments are invi- 
ted to consult two well-known documents, Maxwell Cohen’s article on The 
Condition of Legal Education in Canada (1950) and The Report of the Canadian 
Bar Associations Committee on Legal Research (1956), prepared under the 
chairmanship of ER. Scott. They will return to a reading of this report witha 
sense of déja vu. Yet while description and prescription have not changed 
much in 25 or 30 years, it must be understood that then as now it is the extent 
to which reality falls short of possibility that attracts concern and censure. 
Both reality and possibility, however, must themselves be measured by new 
standards as a result of changes in the intervening years. 

During the 1960s, and especially during the 1970s, a number of gradu- 
ate programs in law emerged in Canada. None of these is large, few have 
developed specialities, and all are underfunded. Nevertheless, they exist 
and are attracting more and better students, although many of the best 
students continue to study abroad. Libraries have grown dramatically: the 
smallest law faculty library today exceeds the largest of 1950, the largest 
today is in the middle range of English-language law libraries. The volume 
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of research has increased significantly, as has its range, although to a smaller 
extent. Subsequent sections of this report examine each of these topics in 
detail. 


Access to Legal Education 


No commentary upon the evolution of legal education would be complete 
without reference to the student body. We have referred to the growth in the 
number of applicants and in the number of actual places available in our law 
faculties. In spite of these increases, the law student population in the 1980s 
probably resembles that of the 1950s in a socioeconomic sense: it remains 
heavily skewed toward the children of middle class and professional families. 

Indeed, any increase in the standards of legal education or in the 
demand for entry to law school is liable to have the effect of further limiting 
access to legal education for those from non-favoured family backgrounds 
and economic circumstances. Research on higher education shows that such 
persons are at an increasingly serious disadvantage at higher and higher 
educational levels. In the present context, this has the consequence that the 
legal profession itself comes to be drawn from a relatively narrow spectrum 
of the population, with all that this implies for its social role and values. 

Aware of their role in thus restricting entry to the profession, almost all 
law faculties have adopted admissions policies by which there is some discre- 
tion to be exercised in favour of mature applicants and, in most instances, 
specifically with respect to applications by Native people. In this regard, the 
activities of the Native Law Centre in Saskatchewan in encouraging and 
assisting potential Native applicants, has been of great importance. However, 
the restricted number of applicants from disadvantaged groups in these 
categories, in combination with other factors, has blunted the impact inten- 
ded by those who espoused such policies. 

One encouraging development is the steadily increasing number of 
women who enter the study of law. In most law faculties, women account for 
approximately 35-40 per cent of the places, a formidable advance over the 
situation as recently as 1970. 

Other than in these particular categories, the basic problem remains: 
law study and law practice are effectively beyond the reach of many able but 
disadvantaged individuals. So it is likely to remain as long as a degree can 
only be secured by full-time study. The current economic situation, more- 
over, has exacerbated the historical trend: those with limited resources may 
have to work part time while securing their pre-law education, thus reducing 
their capacity to compete for the high grades on which admission decisions 
are made. Pre-law students may have to leave their studies altogether in 
order to go to work, while mature applicants will be reluctant to give up their 
jobs for the uncertain prospects of professional studies. Even if they do 
secure admission to law school, members of disadvantaged groups encoun- 
ter still more difficulties. Economic assistance in the form of loans and 
bursaries is completely inadequate for the demands of professional educa- 
tion. The cost of tuition has increased considerably. Summer jobs are scarce. 
Part-time jobs, when available, often have a detrimental effect on academic 
results at a ttme when law firms are placing greater emphasis on class 
standing in hiring decisions. Despite the faculties commitment to greater 
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accessibility of legal education, the reality of the marketplace is that access to 
the study of law is likely to be increasingly restricted. 

It ought to have been possible to avoid this situation by ensuring that 
the number of new places made available in law schools during the expan- 
sionary period of the 1960s kept pace with the expanding number of 
applicants. This did not occur, and as a result all law faculties now reject a 
good many “qualified” applicants. 

Paper credentials of law school applicants, in the form of university 
transcripts, are usually very impressive. However, little reliable long-term 
research has been completed in Canada to determine the relationship, if any, 
between the academic qualifications of students and their resulting aca- 
demic standing in law studies, let alone to assess subjectively their influence 
upon and their contributions to the public and the legal profession after 
graduation. There is also a nagging concern as to whether the Law School 
Admission Test (LSAT) and its Quebec equivalent (Test d’aptitude aux études en 
droit) ought to be used. However, these tests at least offer the law schools 
some way of dealing with large numbers of serious applicants - usually in the 
thousands - by means of an efficient and ostensibly objective system. This 
controversy remains unresolved. 

Professional bodies have proposed from time to time that character 
tests should be administered to those seeking admission to law school. In the 
absence of direct control of law school entry by the profession, and of any 
reliable character tests, such proposals will likely continue to go unheeded. 

A very different concern has surfaced recently. In some quarters there 
is said to be a “glut” of lawyers in private practice. We are informed on this 
issue only to the extent that we can say confidently that no hard data are 
available and that there is no agreed basis for deciding how many lawyers are 
too many. This question does not lie within our mandate, but we cannot fail 
to observe that it is one that ultimately involves public policy decisions that 
can be made neither by law schools nor by the legal profession itself. 


Extra-curnicular Activities of Law Faculties 


Over the past 10 years there has been a spectacular growth in the quality and 
quantity of programming in continuing legal education for practitioners in 
Canada. One of the benefits has been an increasing degree of cooperation 
between the continuing legal education bodies and members of the faculties 
of law. Law professors have become active as policy-makers and administra- 
tive officers, as well as participants, in continuing legal education programs. 
‘The same comments apply to the growth and i increasing sophistication of a 
number of the bar admission programs. It is encouraging to note that in sev- 
eral provinces academics have been seconded to direct bar admission pro- 
grams and law professors are active on the decision-making bodies that deal 
with post-law-school education programs. 

There are important implications for the future in these develop- 
ments. The recognition by the practising profession that education is a life- 
long process, and one that must be conducted by pedagogues, presents yet 
another challenge for the law professor. There are those who argue that such 
responsibilities are beyond or beneath the academic. On the other hand, it 
can also be argued that, as education is a continuing process and as the law 
professor is a professional educator, it is to the academic lawyer that the 
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profession should look for help in the years ahead. This will also be the case 
as the legal profession moves slowly toward the certification of specialists. 
Another concern for the future will be remedial education as Law Societies 
become more involved in monitoring incompetence and providing means 
by which it may be overcome. In dealing with these matters, the practising 
profession will look for assistance to the law professor and to the faculties of 
law. While we recognize that there may be different responses required in 
different parts of the country, we do want to underline the fact that these 
serious problems must be addressed and given full consideration by the 
parties involved. 

When these extra-curricular institutional demands are added to those 
made upon individual law professors, it is clear that we are addressing a 
problem of some magnitude. As the number of law professors grew, es- 
pecially after the 1960s, and as they began to be recognized as experts in 
various fields of law, more and more demands were placed upon them by 
government, the profession, and even the universities. Since the 1960s law 
professors have been more frequently appointed to the bench, to boards, 
commissions and inquiries, and to senior university and public administra- 
tive posts. They have been asked to serve on committees of the bar, as counsel 
or researchers by law firms, governments and professional and community 
groups, and as arbitrators, mediators and trouble-shooters. 

These extra-curricular activities amounted both to recognition of the 
enhanced status of law professors, and to the establishment of a new means 
of gaining recognition. The former was gratifying; the latter - as we shall 
see - fraught with dangers. 


Comparisons and Conclusions 


Throughout this account, we have generalized about developments in Can- 
ada and have ignored the fact that these occurred at different times and in 
different ways in various law faculties. This may have given unintended of- 
fence, but the fact remains that apart from differences between Quebec and 
the other provinces, developments across the country have been remarkably 
similar. 

This virtually universal pattern has had several effects. With such 
uniformity in terms of curriculum, teaching methods and standards of law 
schools, students have been able to move about quite easily, although usually 
for no other reason than personal preference. As a corollary, there has not 
emerged in Canada, as there has in the United States, an exaggerated caste 
system of law schools, although clearly some are favoured by geographic 
location or historical circumstance. Neither have experiments in legal edu- 
cation departed much from the national norm. Existing | in close proximity 
and tacit partnership with the law societies of each province, almost all law 
schools have consciously or unconsciously avoided confrontation or even 
close scrutiny. This pattern has been disrupted only infrequently, once or 
twice due to a deliberate faculty decision to “break the mould,” several times 
due to aggressive behaviour by a provincial body determined to enforce Its 
particular vision of what a well-trained lawyer should or should not know. 

We shall return shortly to a closer scrutiny of current aspects of Cana- 
dian legal education, and we reiterate that these reflect the long-standing 
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interrelationship of and the precarious equilibrium between academic and 
professional influences. 

This equilibrium is peculiar to common law Canada; or at least it 
differs significantly from the position in England and the United States. In 
both of these countries, the legal profession reserves the right to retest 
students on matters of substantive law, in the former by withholding exemp- 
tions from required professional examinations, in the latter by compulsory 
state bar examinations. England has only recently instituted programs of 
practical professional instruction, comparable to a Canadian bar admission 
course, while such programs, as well as apprenticeship, are virtually un- 
known in the United States. Pre-law requirements are less rigid in Canada 
than in the United States, where a first degree is mandatory but more so than 
in England, where law is itself a first degree course. Part-time attendance at 
law school, however, is impossible only in English Canada. Methods of 
instruction and curriculums in law faculties are probably less uniform in 
Canada than in England, but more so than in the United States. 

These observations (again necessarily over-simplified) have been made 
not to judge the relative merits of legal education in the three countries, but 
to demonstrate that there are distinctive aspects of Canadian legal education 
that can only be explained in terms of our own historical development. 
Obviously, this is particularly true of Quebec. 

By the late 1970s a plateau was reached. Growth stopped, although the 
excess demand for admission remained constant. Financial restraints 
caused economic difficulties for both universities and practising lawyers. 
Excitement gave way to concern, retrenchment and introspection. The 
expectations of conservative students, the decline of optimism in the univer- 
sities and other social institutions and the increasing interest of governing 
bodies in law faculty affairs were all factors in this process. In particular, in 
the 1980s the law societies have begun to turn to the law faculties in an 
attempt to solve or diminish the problems of malpractice, professional 
misconduct, and unethical behaviour thought to plague the practising pro- 
fession at this time. 

No matter that some of these problems may be more apparent than 
real, no matter that some of them may reflect the environment and structure 
of legal practice, no matter that some solutions may lie within the control of 
the legal profession, no matter, in short, that the law faculties may have only a 
limited contribution to make to improving the quality and conditions of law 
practice, assuming this to be their function. What is disconcerting is that new 
confrontations on such issues may threaten the balance between academic 
and professional influences in Canadian legal education, to the benefit of 
neither. 
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Law Faculties Today 


legal education, and primarily the environment of the law faculty. We 
shall explore the background first. 

Through an extensive survey of law professors, we gained some insight 
into the difficult, often adverse, context in which they must approach the 
project of scholarship. But the picture of the context of legal scholarship in 
Canada would not be complete if pursued from a consideration of the 
perspective of the academic researcher alone. The institutional setting in 
which law professors work, in which future professors are educated, and in 
which the members of the legal profession in general receive their initial 
formation, is crucial. Hence our study, Canadian Law Faculties, touching on 
their organization, goals, resources and structures as they bear on the 
question of scholarship and research in law.! 


TT foreground of our study is research in law, but the background is 


Undergraduate Enrolment 


Total full-time enrolment in Canadian law faculties is roughly 9,500 stu- 
dents, of whom about 2,800 graduate each year. These numbers have been 
stable over the past five years, but during the 15 years prior to 1976-77, enrol- 
ment increased enormously. It rose from 2,896 in 1962-63 to 9,351 in 
1976-77, more than a threefold increase (see Figure 1). When considering 
this rise in enrolment, however, one should bear in mind that in proportion 
to total university enrolment, enrolment in law has been virtually stable (at 
2.9 per cent) since 1972-73, nor in this sense has there been a substantial rel- 


1. The study, Canadian Law Faculties, drew on a variety of sources of information, principally our 
own survey of Canadian law faculties conducted in 1981, in which every one of the 21 profes- 
sional law faculties participated (the number 21 includes the University of Ottawa’s Common 
Law and Civil Law Sections as two faculties). We are grateful to the Canadian deans of law for 
cooperating in our survey, and for making available statistics they had collected over the past five 
years under the direction of Professor Emil Hayek of the University of Ottawa. 
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ative increase ever since 1962-63 (from 2.2 per cent of the total enrolment in 
1962-63 to the present 2.9 per cent). 

The proportion of women in the student body of law faculties has 
changed dramatically over the past two decades, from 5 per cent in 1962-63 
to 37 per cent in 1980-81. The enrolment of women in the civil law faculties 
reached nearly 45 per cent in 1980-81, while the figure among common law 
schools was about 34 per cent. In the late 1960s and early 1970s the propor- 
tion of women students ranged from about 8 per cent to 20 per cent, and it 1s 
mainly from the ranks of these graduates that the present female professor1- 
ate, 11 per cent of the total, has been drawn. In 1962-63 there were only three 
full-time professors who were women, a mere 2 per cent of the total of 137) 
One might expect that the increase in women law students will bring with it 
in future an increase in women law professors. 

Legal education is almost exclusively a full-time privilege. Part-time 
undergraduate enrolment in law is almost non-existent because of the 
simple fact that provincial law societies (with the exception of Quebec) 
generally require completion of three years of full-time study at a recognized 
law faculty as a condition of admission to practice. As a result, the deans of 
law do not even collect statistics on numbers of part-time LLB students. 
Certain non-professional, certificate programs are beginning to appear 
involving part-time study (e.g., Osgoode Hall, Ottawa-Civil, Laval, 
Montreal). These programs are not aimed at providing specialized legal 
training for any form of future legal practice, rather they serve continuing 
education objectives for persons working in fields related to law. 

The general question of access to legal education is a sociologically 
complex one, and unquestionably important in terms of social justice. After 
some deliberation, however, we decided that it did not fall squarely within 
our mandate and so we made only a few inquiries about it. We did learn that 
14 law faculties have taken what we termed “affirmative action to draw into 
the student population representatives of relatively underrepresented or 
disadvantaged or other special groups.” In every instance this action in- 
volved special admissions criteria. A few faculties also engaged in special 
advertising, pre-admission programs, tuition assistance, financial assistance 
and part-time/evening programs. Only four faculties had conducted studies 
of the socioeconomic and ethnic background of their student population. 


Graduate Enrolment 


The graduate student population is naturally of particular significance to re- 
search. In absolute numbers the full-time enrolment in master’s level studies 
in law rose from 84 in 1969-70 to 178 in 1979-80. However, in relative terms 
the proportion of graduate students to undergraduates in law remained vir- 
tually unchanged during those 10 years, standing at about 1.7 per cent. Over 
all disciplines, master’s enrolment has also remained stable in proportion to 
undergraduate enrolment at about 7.3 per cent. Relative to the undergradu- 
ate population, then, there were only one-fifth as many master’s students in 
law as in the other disciplines. The situation regarding doctoral students was 
even more discouraging. The proportion of full-time doctoral students in 
law to undergraduates was virtually stable at about 0.3 per cent. The same 
proportion over all disciplines also stayed much the same, standing at 3.0 per 
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cent in 1980. Relatively speaking, then, there were one-tenth as many doc- 
toral students in law as in other disciplines. Each year fewer than 10 doctor- 
ates in law were granted, in addition to about 110 master’s degrees. 

While full-time graduate enrolment remained at a relatively low level 
in comparison with overall enrolment, part-time graduate studies moved 
dramatically ahead, at least at the master’s degree level (see Figure 2). In 
1970-71 there were 34 part-time master’s students in law, 41 per cent of the 
number of full-time master’s students. By 1975-76 there were 128 part-time 
master’s students, 150 per cent of the number of full-time master’s students, 
and by 1979-80 the 392 part-time master’s students were more than 200 per 
cent of the number of full-time master’s students. In all disciplines com- 
bined, the equivalent proportions were 54 per cent for 1970-71, 81 per cent 
for 1975-76 and 88 per cent for 1979-80. Thus, while the proportion of part- 
time master’s students was increasing overall, law far exceeded the average. 
Part-time doctoral enrolment in law, however, decreased. Whereas in 1970 
there were 47 part-time doctoral students in law, in 1980 there were only 19. 
The pattern is consistent with the fact that many part-time master’s pro- 
grams are professional rather than academic in orientation. 

In our survey we asked the deans to provide retrospective statistics 
going back to 1976-77 on the citizenship of their graduate students. The 
results showed a significant change. The proportion of Canadians enrolled 
in full-time graduate studies increased steadily from 55 per cent in 1976 to 
67 per cent in 1980-81. There is no doubt that this is in part due to steep fee 
increases for foreign students in Canada and abroad that have the effect of 
keeping Canadians at home and discouraging foreign applicants. Nonethe- 
less, it provides a real stimulus for the development of long-neglected 
Canadian graduate education in law. Across all disciplines in Canada, 74 per 
cent of full-time graduate students were Canadians (1979). While the pro- 
portion of Canadian law graduate students thus appears to be approaching 
the norm, the opinion of many deans and professors expressed at our 
regional consultations was that many of the best Canadian students continue 
the traditional pattern of taking graduate studies abroad. 


Numbers of Faculty, and the Issue of Student/Teacher Ratios 


As with enrolment, so numbers of full-time faculty increased rapidly in the 
1960s and early 1970s, from 137 in 1962 to 560 in 1976 (see Figure 3). Law 
faculties also make extensive use of part-time faculty, for which, unfor- 
tunately, we do not have longitudinal data. We do know, however, that since 
1977-78 the use of part-time faculty has been stable. here are in Canada asa 
whole nearly as many part-time lecturers as full-time professors. Civil law 
faculties make more use of part-time teachers, actually employing slightly 
more part-time than full-time personnel. Atcommon law faculties part-time 
lecturers take about 20 per cent of the weekly teaching load, while at civil law 
institutions the proportion is about 25-30 per cent. Teaching assistants or 
fellows do not make a substantial contribution to the teaching load (roughly 
3-4 per cent). 

The question of student/teacher ratios is rather complex. Using the 
weighting system of Statistics Canada to obtain full-time equivalent student 
totals, the ratio of students to teachers across all disciplines in Canada in 
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1979-80 (graduate students included) was 16.7 students per full-time pro- 
fessor. In law it was 19.4 students per full-time professor. ‘These ratios were 
quite consistent over the past 10 years of our survey. The extra students per 
professor in law faculties amounted to about 16 per cent more than the 
overall average. 

As we have mentioned, a substantial part (about 20 per cent) of the 
teaching load at law faculties is carried by part-time lecturers. The same is 
true to varying degrees of many faculties, and not only in the well-known 
example of medicine. But the nature of part-time law teaching needs to be 
explained further. Law schools employ part-time teachers for a number of 
reasons: to reduce high student/teacher ratios while staying within restricted 
budgets; to compensate for difficulties they encounter in recruiting full- 
time personnel (five faculties reported a great deal of difficulty, and seven 
moderate difficulty in hiring or retaining faculty members); to enable the 
faculties to cover the full range of legal subject matter; and to expose 
students to persons familiar with daily legal practice. Although some of the 
teaching load is carried by part-time lecturers, the presence of a large part- 
time contingent of practising lawyers on the teaching staff does not neces- 
sarily advance the cause of scholarship within the law faculty. Unlike medi- 
cine, as a contrasting professional model, practitioner-teachers in law are 
rarely research-oriented. Few of them incorporate a research perspective in 
the classroom or are likely to be engaged in clinically-based research or in 
collaborative study with full-time staff. The employment of part-time faculty 
in law schools is mainly a measure of expediency related to the demands of 
professional formation and without substantial scholarly rationale. 

The contention concerning teaching loads in law, however, does not 
hinge solely or even principally on the question of the relationship in 
absolute numbers of students to teachers, whether part-time teachers are 
counted or not. It concerns more directly the nature of law teaching and its 
relationship to manpower. Teaching demand in general depends not only 
on the numbers of students but also on the level of the students’ existing 
education, the intensity of the education provided, and the purpose of that 
education. This is why, for example, it 1s not considered unreasonable that 
student/teacher ratios in medical schools should be so remarkably low 
(roughly five to eight students per professor). Graduate level education also 
requires much lower student/teacher ratios than undergraduate education 
since it is more demanding per capita of professors time (Statistics Canada 
gives full-time graduate students three times the weighting of full-time 
undergraduates in calculating full-time equivalent student/teacher loads). 
The question is, of course, are law students to be viewed as graduates or 
undergraduates? The majority, at least in common law provinces, do hold a 
university degree, and law faculties argue that legal education should not be 
considered equivalent to an undergraduate level of education. 

The argument is often made that in terms of the social responsibilities 
attached to a professional degree in law and the education required at law 
schools to meet this responsibility, the first law degree should not be equated 
with a bachelor’s degree. If, in fact, law schools are not at present able to 
provide an educational experience much more intense than that at the BA 
level, it may be due to their financial inability to supply such a program 
rather than to a lack of real need for a more advanced program. We asked 
deans at the 16 common law faculties if they felt that their LLB program was 
treated by the university as an undergraduate program: nine answered “a 
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great deal,” and five “moderately.” We then asked if they thought this caused 
inequities, and six answered “a great deal,” seven answered “moderately.” 
The deans also responded that their primary concern with their teaching 
complement is the issue of faculty/student ratios. 


Allocation of Resources 


Slightly over half of the total budget of Canadian law faculties is allocated to 
full-time faculty salaries. While there is little difference between the 1977-78 
and 1980-81 figures for the common law faculties, civil law faculties show an 
increasing proportion of funds devoted to faculty salaries, from 52.6 per 
cent in 1977-78 to 58.5 per cent in 1980-81. This may not be due to relative 
gains in the salaries of Quebec law professors, but to reductions in other bud- 
get items within faculty budgets. 

The next most significant use of funds 1s the law library, which absorbs 
about 20 per cent of faculty budgets. We should note that library budgets 
have been reported by the deans even where the law library is admin- 
istratively part of the university library and/or its budget does not formally 
pass through the law faculty. Library budgets at civil law faculties differ from 
the common law pattern. In 1980-81 only 14.0 per cent of civil law budgets 
went to libraries, whereas common law budgets allocated 22.5 per cent to 
libraries. In 1977-78 this difference was less marked: 18.7 per cent to 
libraries in civil law faculties, 23.8 per cent in common law faculties. This 
confirms the reports we heard from law librarians at our Quebec Regional 
Consultation that law libraries in Quebec suffer under particular stringency. 
Another significant difference in library budgets between the two systems is 
the allocation within the library budget for salaries. In 1980-81 common law 
libraries allocated 57.0 per cent of their budget to library salaries, but among 
civil law libraries the figure was 84.4 per cent. This proportion has risen 
since 1977-78 for both groups, from 46.7 per cent for common law libraries 
and from 71.1 per cent for civil law libraries, reflecting in each case dimin- 
ished levels of purchasing. 

It is interesting to compare funds available within the faculty for 
general research support with global budget figures. The faculties were able 
to provide only $292,000 in 1980 for independent research. This was 0.7 per 
cent of their total budgets. 


Salaries 


Canadian Law Professors revealed that law professors are universally unhappy 
with their salary levels and convinced they would be much better off 
financially if they were practising law. Comparative studies of compensation 
patterns confirm this belief, especially if one assumes that the know ledge 
and experience of law professors would enable them to find jobs in 
prestigious, high-paying law firms. Probably as a compensation for this, they 
are promoted very rapidly through the academic ranks, and quickly end up 
concentrated (about 50 per cent) at the full-professor level. Nonetheless, law 
professors are often tempted out of the teaching profession: 40 per cent of 
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those we surveyed were either unsure about remaining or determined to 
leave. 

The average salary within the full-professor rank has remained vir- 
tually stable since 1977 (measured in 1971 dollars based on the Consumer 
Price Index). Apparently, average salaries increase in real terms only 
through promotion. As this occurs early in their careers, law professors are 
left with basically static income prospects. Though the problem is endemic to 
most academic salaries, it is exacerbated in law by the sharp contrast with the 
equivalent professional group. 

Academic life offers various non-tangible rewards (as well as certain 
perquisites such as sabbatical leaves) that to some extent offset the problems 
of salaries. While we are not insensitive to the problems of recruitment, 
retention and research activities caused by law school salary levels, in the end 
we accept that each professor must make, and does make, a complex deci- 
sion balancing financial and other considerations. 


The LLB Curriculum 


It is worth reiterating that this review of law faculties treats the various issues 
in terms of their relationship to research and scholarship. Studies of law fac- 
ulty curriculums have been undertaken previously, are being undertaken 
even now (for example at the Ontario Institute for Studies in Education), 
and are becoming increasingly trenchant. Our comments relate not so much 
to curriculum content as to the question of the orientation of the curriculum 
to research. 

We provided law schools with the same listing of 88 subject areas as we 
had used in our survey of law professors to classify their research, and we 
asked the deans to indicate if courses were offered in the areas listed and if 
they were compulsory or optional. 

The list of compulsory courses showed a predictable degree of concen- 
tration based on the requirements established by the provincial bars. Six 
areas are compulsory at virtually every law school: constitutional law, con- 
tracts, criminal law, property, practice and procedure, and torts. There are 
three other compulsory courses at roughly half the law faculties (10-12): 
administrative law, evidence and legal research. Two faculties list jurispru- 
dence as acompulsory area, and 19 list it as an optional area. Canadian legal 
history is compulsory at five faculties and optional at 10 others. Altogether, I] 
faculties require students to take what we called “a course offering a perspec- 
tive on law, such as jurisprudence, legal history or some similar course.” 

The pattern in the list of optional courses is similar to our findings in 
the classification of research by law professors in that it shows wide-ranging 
but frequently sparse coverage of a large number of subject areas. Twenty- 
eight subject areas are each covered by courses offered in fewer than 10 
faculties. 

While popular areas of research correspond to areas in which courses 
were offered, the reverse is not necessarily true. The motivations for teach- 
ing do not apparently extend to research, since courses are frequently 
offered in subject areas where there is little research activity. These include 
estate planning, comparative law, criminology, creditors’ rights, insurance, 
and municipal law and planning. Some specialization in undergraduate 
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curriculum is beginning to appear: eight law faculties now consider them- 
selves to have developed one or more areas of concentration. 

“Clinical” courses are offered by 19 of the 21 faculties. As it is said that 
these courses are labour-intensive and hence costly, we asked if the faculties 
considered that they absorbed an appropriate amount of time and budget 
relative to their overall value. ‘Twelve faculties felt the cost was appropriate, 
but seven did not. In all, some 56 law professors are employed teaching 
clinical courses, either full time (20) or part time. In full-time equivalent 
terms, the total is 37.5 person-years; on the basis of a total effective faculty of 
about 560, this amounts to about 7 per cent of full-time university pro- 
fessors. Apart from clinical courses, 1] law faculties also include internships 
or practicums in their curriculums, and nine give these programs formal 
credit. 

We asked the deans if, apart from a first year “legal methods” or similar 
course, they offered any courses or seminars designed explicitly to develop 
academic research skills in law and/or other disciplines. While 16 answered 
affirmatively, the responses varied widely in content from full-scale courses 
to occasional colloquiums to which students are invited. All of the faculties 
permit students to undertake independent, supervised research work for 
credit, but students seldom avail themselves of the opportunity. At only one 
faculty do more than 20 per cent of students undertake such research, and at 
14 faculties the proportion is 10 per cent or less. 

Although interdisciplinary courses are available at most faculties, very 
few students are enrolled in such courses, ranging from 0.4 per cent of total 
full-time students enrolled in courses involving political science or criminol- 
ogy, to 1.3 per cent or 1.5 per cent in the most popular interdisciplinary 
subjects of philosophy and economics. Enrolments in interdisciplinary 
courses are not evenly dispersed, but generally confined to a few faculties. 

Joint degree programs are offered by 10 faculties: eight are LLB-MBA 
programs, two LLB-BComm programs. One faculty offers an LLB-MA 
(with two students enrolled in it) and another an LLB-MES. The LLB is also 
combined with the BA and the BAdmin at two separate faculties. At McGill, 
Moncton and Ottawa it is also possible through various arrangements to 
obtain a combined common and civil law first degree. 

In brief, a synopsis of the results of our survey concerned with the 
research or academic elements of the undergraduate legal curriculum re- 
veals a pattern of sporadic attention and marginal participation, but with 
little concerted effort, and extremely limited interdisciplinary integration, 
except possibly in combined law and commerce studies. 

There is little doubt that this curriculum orientation is related to the 
anticipated occupational demands for law school graduates, namely, the 
practice of law based on functional rather than theoretical knowledge. 
Whether the functional approach is effective even within the context of 
training for practice, or whether its inherent lack of flexibility may actually 
be a hindrance to successful law practice, is a debate to which we will 
presently return. What emerged in our survey of the faculties were signs of a 
changing scene in the market for lawyers. Two faculties (both in Quebec) 
estimate that only 40 or 50 per cent of their graduates intend to enter 
practice; 10 other faculties estimate that 70 to 80 per cent of students are 
bound for practice, four that 80 to 90 per cent will go into practice, and five 
faculties feel that 90 per cent or more are intending to go into practice. 
Students are expected also to enter academic careers, government service 


34 


and business. In summary, 19 faculties estimate that 70 per cent or more of 
their students would enter law practice, while, from the other perspective, 16 
faculties estimate that from 10 per cent to 60 per cent of their students will 
find different careers. We found numerous indications in documentary 
materials submitted to us by the law faculties, in comments at our regional 
consultations, and in briefs, that the diversity of occupational goals of legal 
education is emerging as a theme for future development. 

Furthermore, some law faculties are beginning to take this diversity 
more seriously, particularly in the light of professional pressure to restrict 
enrolment, and are beginning to consider new approaches that would, in the 
words of one planning report, “develop academic streams that might attract 
students to careers outside the law rather than...limit arbitrarily the number 
who can follow the practice stream.” In terms of the range of occupations 
suitable to law graduates, we asked the deans whether they thought the law 
school curriculum should be largely compulsory - four said yes; or largely 
optional - 10 said yes; or structured into different streams among which 
students might choose, but with the content of each stream being largely 
fixed - six said yes to this as yet untried format. 

We also asked the deans to rank the goals of their undergraduate 
curriculum by degree of importance. Naturally, the most important is the 
training of students for the practice of law. Training students for occupa- 
tions outside legal practice, however, is not neglected; it was rated “most 
important” by two deans, and of “some importance” by 12. But possibly the 
most remarkable feature of the answers to this question was the fact that 
another choice obtained a rating exactly equal to that of training students for 
the practice of law: this was to “provide students with an understanding of 
the relationship of law and society.” Again 14 deans ranked this “most 
important” and seven of “some importance.” This commitment to transmit 
knowledge of the law within its social context can be found as well in 
Canadian Law Professors, in which 46 per cent said this objective was served “a 
great deal” in their teaching, and 39 per cent said it was “moderately” served. 
One may question whether the style and content of legal education actually 
do, as yet, reflect this commitment. But there seems little doubt that the 
future of Canadian legal education will be shaped in part by this awareness 
of the need to integrate the study of law with the study of society. 

When the deans were asked to rank the three most important of their 
curriculum objectives, the results were similarly unexpected. Only 11 of 21 
give first importance to training students for the practice of law, while four 
give precedence to providing students with an understanding of the rela- 
tionship of law and society. Two give first place to developing interest in law 
as a scholarly discipline, and two others to developing critical reflection on 
legal practice. When it came to the second priority, six faculties list develop- 
ing an understanding of the relationship of law and society, four, training for 
practice, and three each training for other occupations and developing 
interest in law as a scholarly discipline. Combining the objectives allocated 
first and second priority, 15 faculties emphasize the training of students for 
the practice of law, 10 seek to provide students with an understanding of the 
relationship of law and society, and five attempt to develop the students’ 
interest in law as a scholarly discipline. 

Perhaps this is a fair rough measure of the objectives of Canadian law 
faculties today. Whether or not it is a measure of what actually goes on in law 
faculties today is a separate question. As we discuss below, there are ambigu- 
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ities in the practices and beliefs of the faculties about their various profes- 
sional and academic objectives. Indeed, no study of law faculties today could 
fail to identify this condition of ambiguity. 


Graduate Studies 


At present 13 Canadian law faculties have graduate programs. Among the 
260 full-time master’s or doctoral students, 170 are enrolled at three civil law 
faculties (Montreal, McGill and Laval), leaving only about 80 distributed 
among nine common law faculties. Interestingly enough, six faculties plan 
to establish new graduate programs within the next three years (1982-85). 
Law deans are unanimous in favouring greater national or regional coopera- 
tion and coordination among law faculties for graduate studies. This is cer- 
tainly needed, not only because of the large number of very small programs 
but also because of the frequent overlapping of specialties. 

The funding of graduate students is at present the major issue facing 
graduate legal education, according to the law deans. Only 111 students were 
apparently being supported by outside (non-faculty) sources in 1981, ice., 
about 35 per cent of the total number of full-time students. Half of the 
graduate students were supported by the university. The average amounts 
granted to students by the various funding sources ranged from $4,700 to 
$8,000. The total amount provided from non-law faculty sources for gradu- 
ate scholarships in law in 1981 was $548,000 over the total enrolment, an 
average of $1,700 per graduate student. Considering that graduate students 
in law have frequently completed two degrees, and possess readily market- 
able credentials, both the total amount of funds available and the amount 
paid per student are inadequate. 

Apart from program coordination and specialization and increased 
student funding, the other main issue facing graduate studies is the need for 
graduate level courses. At the time of our survey, five faculties with graduate 
programs offered no courses or seminars specifically for graduate students 
and only four faculties were able to list any “graduates-only” courses. In only 
three faculties are the professors who supervise graduate students given any 
relief from other duties, and in only one faculty does this relief extend to the 
teaching load. It is clear that graduate studies in law in Canada have not 
(with a few exceptions) achieved an adequate level of development. Yet only 
one dean felt that instruction in research methodology ought to be a high 
priority in graduate education. The absence of a link between research and 
graduate studies in law is indicative of the ambivalence that surrounds both 
activities. 


Research 


Insofar as research is systematically promoted within law faculties, it is done 
so less through the use of faculty research policies, of which there appear to 
be only four, than through research centres, programs or institutes within 
the faculties. Fourteen of these were reported in our survey2, and we were in- 


2. Particulars are found in Canadian Law Faculties. 
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dependently made aware of several others. Moreover, law deans pointed out 
that interdisciplinary centres located elsewhere in the university often 
played an important role in research in their faculties. 

Later we describe more fully the many demands on legal research from 
a variety of constituencies, the general ambivalence that surrounds it, and 
the distracted occupational setting of many law professors. In this context it 
is not surprising that academic research in law seems to gravitate toward the 
“protected environment” of a research centre. Most research centres have 
been established within the past 10 years and they vary enormously in 
budget, size and extent of research activity. We estimate that in 1981 their 
total budgets would amount to roughly $3 million. Funds are derived mainly 
from provincial governments, universities, law foundations and other foun- 
dations, and only to a minor extent the law faculties. Funds come as well 
from a variety of other sources, ranging from legal publishers and private 
corporations to federal departments and even an agency of the United 
Nations. 

Some idea of the relative importance of the research centres and 
programs can be formed by contrasting their total budget of $3 million with 
the total of $746,000 in standing funds for research at all law faculties 
combined, or to the fact that law professors received only about $250,000 in 
research support in 1981 from the Social Sciences and Humanities Research 
Council. It should be pointed out, however, that in some cases the purposes 
of these institutes, centres and programs are in part educational, and in part 
service-oriented. Their budgets cannot accurately be said to be entirely 
devoted to research, and their research sometimes responds unduly to the 
priorities of their financial sponsors. Nonetheless, it is hard to avoid the 
conclusion that the appearance of research centres and programs is one of 
the most important developments in legal research in the past decade and, 
moreover, that it is a development which improves the level of research 
effort, and thus should be encouraged. 

As mentioned, 17 law faculties have standing funds available for re- 
search that in 1981 ranged from a high of $168,000 to a low of $16,400. In 
constant dollars the total amount of such funds ($746,000) has remained 
stable over the past five years. Funds are used for a variety of academic 
purposes, but in only three faculties were over 50 per cent of funds used to 
support the preparation of books or articles; more often they are used to 
assist in preparing teaching materials. 

If the research programs and centres might be considered the high 
point of research within the law faculties, the question of research time is the 
undisputed low point. Apart from limited arrangements in the 12 or more 
research programs or centres, it is rare to find law professors freed of even 
part of their teaching load for research, except during sabbatical leaves. 
Only 23 professors at 11 faculties were provided with any time released for 
research. In 14 of these cases the time involved was 25 per cent or less of the 
regular teaching load. In only two cases was the factor over 50 per cent. In 
terms of full-time equivalent years, the number of professors freed for 
research across Canada was only 7.9. In most cases (14) the faculty itself 
provided funding for the released time, but in five cases funds came from 
foundations, in three from the university, and in one from a government 
source. 


With this fact in mind, it is not surprising to find that the law deans 
assign the highest priority in legal research today to the need for released 
time and equally to the competing demands of teaching. This clearly indi- 
cates the dilemma the deans experience regarding conflicting demands of 
research time and teaching loads. 

Other important issues facing research in the law faculties are, accord- 
ing to the deans, the need for more interdisciplinary cooperation and the 
problem of the dirigiste policies of funding sources that channel research 
into areas to which they have assigned priority. Thirteen deans feel that 
salary supplements for research to balance the attraction of paid profes- 
sional work for law professors is also needed. ‘Twelve deans also saw the lack 
of interest in research on the part of the legal profession as an important 
problem. 


Libraries 


We are concerned about the present plight and future prospects of Cana- 
dian law school libraries. It has become a cliché, particularly for law but also 
for other humanities and social sciences, that the library 1s the equivalent of 
the laboratory. The point of this analogy was made clear in our survey of law 
professors, where we found that library-based research far outstrips any 
other research method or technique used by law professors. The law library, 
moreover, is the principal library in which this research 1s carried out - nearly 
60 per cent of law professors conduct over half of their research in their law 
faculty library. 

In 1956, according to the Scott Report, only four Canadian law faculty 
libraries exceeded 20,000 volumes. In the 1960s, however, law faculty librar- 
ies experienced substantial growth, so that by 1975 all but two of 16 could 
meet the minimum requirement of 60,000 volumes set by the Association of 
American Law Schools. Nonetheless, there is still a long way to go if Cana- 
dian law libraries are measured by international criteria. According to the 
1980 statistical survey of American law school libraries, 52 of a total of 168 law 
libraries had collections of over 200,000 volumes. ‘There is only one collec- 
tion of that size in Canada - Osgoode Hall holds about 300,000 volumes. We 
should add that 17 American collections exceed 300,000, five have over 
500,000 volumes, and the largest, Harvard, has over 1.3 million volumes. 

The growth of law faculty libraries has been fairly consistent across the 
country with the exception of Quebec. During the 1970s, the average size of 
collections nearly doubled in Ontario and the other provinces. In Quebec, 
however, collections increased by only about two-thirds. Whereas in 1970 
average holdings in law faculty libraries in the West were only about 3,000 
volumes more than in Quebec, by 1980 the average holdings in Western li- 
braries exceeded those in Quebec by over 20,000 volumes. Quebec’s law 
faculty libraries, over the entire period 1970-80, were able to muster 30-40 
per cent less funding for their book budgets than their counterparts in 
Ontario and other regions of the country. The already grave, and worsening, 
situation of law libraries in Quebec is also apparent in the fact that over 80 
per cent of law library budgets in civil law faculties is devoted to salaries in 
contrast to about 55 per cent at the common law faculties. At the Quebec 
Regional Consultation, the Consultative Group was informed that the situa- 
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tion is approaching a crisis, as not only have purchases of monographs been 
reduced to none, or almost none, at some faculties, but certain faculties are 
also being forced to discontinue important periodical series. Such decisions 
dissipate altogether the value of existing series holdings. Moreover, lost 
ground in library holdings is very difficult to make up. Books and periodicals 
are available for acquisition for only limited periods of time and catch-up 
costs, of course, mount exponentially. We must stress at this point that a 
number of faculties outside Quebec have also indicated that they, too, are 
seriously concerned about the declining level of funding for their libraries. 

The future of law faculty libraries is certainly less encouraging than the 
past, judging from estimates by deans of the adequacy of library budgets for 
research. The situation of library acquisitions budgets must be considered in 
the context not only of the ongoing dramatic growth of monographs and 
serials and their costs, but also of the rapid accretion of primary sources, 
such as law reports, legislation, regulations, etc. Thus for many libraries a 
tight budgetary situation is exacerbated by a dramatically expanding level of 
need. 

Although most Canadian law faculty libraries would not claim to have 
comprehensive holdings in almost any area, the most prevalent weakness 
was reported to be in foreign or comparative materials. On the other hand, 
several faculties reported strong collections in international law and certain 
foreign jurisdictions (usually English-speaking). At present there is very 
little coordination in library acquisitions. 

Certain faculty libraries mentioned administrative problems con- 
nected with their relationship to their the university library that seriously 
hamper their level of service, especially their ability to acquire and process 
rapidly such essential legal materials as law reports and statutes. Clearly, 
library administrative procedures ought to accommodate the particular 
needs of law faculties, preferably by delegating operational control to them. 

It seems reasonable that law faculties should work toward some kind of 
interlibrary cooperation. When asked if they thought it desirable to secure 
greater national or regional cooperation and coordination among law fac- 
ulties in respect of libraries, 10 deans answered that it was “very desirable” 
and 10 others “moderately desirable.” This attitude reinforces the brief 
submitted to us by the Canadian Association of Law Libraries (CALL). 

The CALL brief made only one recommendation, namely, to endorse 
the recommendation of the National Library’s report by Viola Bird, Law 
Library Resources in Canada, that a Legal Resources and Services Centre be 
established under the auspices of the National Library to foster the develop- 
ment of regional and national coordination in law library development and 
services. According to the CALL brief, “It is felt that this limited effort...1s 
not unreasonable or unduly financially demanding. Indeed, the Legal Re- 
sources and Services Centre is largely an effort to provide better coordina- 
tion of present expenditures in order to maximize their efficiency.” In our 
survey, 18 deans indicated they supported this recommendation either “a 
great deal” (seven) or “moderately” (11). 

In one respect, enhanced interlibrary cooperation is not merely rea- 
sonable but essential. Information retrieval in law, as in other disciplines, 1s 
almost certain to be more and more based on computer systems. Several 
efforts are already contemplated and under way to provide access to statutes 
and case law by computer search procedures; while they have not yet 
attained ultimate levels of efficiency or consumer acceptance, they almost 
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surely will in the near future. Other computer applications will likely involve 
indexing and access arrangements for legal periodicals, treatises, and so on. 
Canadian law faculty libraries must become involved, perhaps in con- 
sultation with the Canadian Law Information Council, in the establishment 
of a computer network to ensure that their combined resources - a national 
resource - can be made available to all researchers, and as well that scarce 
resources will not be dissipated on incompatible systems with few subscribers 
and resulting higher unit costs. 


Continuing Legal Education (CLE), Public Legal Education (PLE) 
and Bar Admission 


In keeping with the interpretation of our mandate which concentrated our 
focus of inquiry on legal scholarship, and at the explicit suggestion of our 
Advisory Panel, we did not investigate these areas in depth. A number of 
questions on these activities were included in the questionnaire used for the 
study Canadian Law Faculties, however, to gain an appreciation of the extent 
to which they may impinge upon research activity within the faculties. 

Continuing legal education 1s an active concern in almost every faculty, 
and affects a large proportion of law professors in at least half of them. In 13 
of the faculties CLE provides no extra remuneration to the professors 
involved. ‘Iwelve deans feel the faculty should not have formal responsibility 
for CLE, while eight think it should. 

Public legal education is provided through formal programs at 10 
faculties, and 11 deans feel the law faculty should have formal responsibility 
for this role. In general, PLE provides professors with no extra remunera- 
tion. At only five faculties are more than a quarter of the professors involved 
in it. 

While opinion is divided on the question of the formal assumption of 
CLE and PLE responsibilities by the law faculty, there is a clear consensus 
among the deans that bar admission should not be their formal respon- 
sibility. At present, 10 faculties have no professors involved in bar admission 
courses, and at eight other faculties under 25 per cent are involved. Re- 
muneration for this work is provided in all cases but one. 

Considering the three extra-curricular teaching functions together - 
CLE, PLE and bar admission - we asked the deans about their advantages 
and disadvantages. The former clearly outweighed the latter. The deans see 
a great deal of value in these programs in terms of goodwill and the 
discharge of the proper public and professional responsibilities of the fac- 
ulty. They tend to find only moderate advantages in terms of the “knowledge 
feedback” provided. The main disadvantage, rated “moderate” by 13 deans, 
was the distraction from research. However, in the survey carried out for 
Canadian Law Professors, we learned that 68 per cent of law professors spend 
no time on CLE or bar admission, while the remainder spend only one to 10 
per cent of their working time in these activities. 
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Professoriate 


A detailed discussion of the Canadian legal professoriate is presented in 
Chapter 7. Here we would like to draw attention to the attitude within the 
law faculties toward the professoriate, in particular the recurring problem of 
ambiguity. 

The deans are quite satisfied with the educational background of their 
staff (six rate this as “excellent,” 13 as “good”) and with their teaching skills 
(five - “excellent,” 14 - “good”), but they are less pleased with professors’ 
experience in practice - rated as only “adequate” by 12. Against these 
opinions stands the fact that 80 per cent of the law professors in our survey 
do not hold a doctorate (87 per cent of common law professors), and 30 per 
cent do not hold a master’s degree. Concerning teaching, we found that very 
few law professors frequently employ interdisciplinary or comparative 
methods in their classrooms, and even a historical approach is used fre- 
quently by only about one quarter. Although the deans are generally more 
satisfied with the research orientation of their professors (13 rated it “good” 
or “excellent”) than with their experience in practice, the fact is that nearly 
40 per cent of respondents to our survey devote 10 per cent or less of their 
working time to self-initiated research, while only about 20 per cent devote 
more than one quarter of their time to such research. As for experience in 
practice, however, roughly 80 per cent of respondents had been involved in 
part-time professional work during the last five years of our survey, nearly 50 
per cent in part-time private practice alone, and 44 per cent have had full- 
time experience in practice. Despite the prevalence of part-time work, we 
find that the deans are generally content with the non-academic commit- 
ments of their professors (four - “excellent,” nine - “good,” three - “adequa- 
te,” three - “no opinion”). 

Notwithstanding low levels of research activity and a primary commit- 
ment to producing legal practitioners, 17 and 16 deans, respectively, re- 
ported “a great deal” of weight given to research productivity in determining 
promotion and tenure - a fact probably connected to university policies. As 
for hiring and salary adjustments, only eight deans said “a great deal” of 
weight was assigned to research, while in considering teaching loads, re- 
search is given “very little” or “no” weight by 10 faculties, “moderate” by 
eight others, and “a great deal” of weight by only three. Understandably, 
then, the professors themselves complain that in the area of research they 
are caught in a dilemma between expectations on the one hand and re- 
sources and structures on the other. 

This ambiguity toward research is not the fault of the deans, but of the 
various influences that bear on the faculties, such as the legal profession, 
universities, and governments 


Influences on Legal Education and Research 


A list of 14 issues of importance to a law faculty was given to the deans who 
were asked to indicate the extent of influence on these issues from three 
sources: the university, government, and the legal profession. On the whole, 
the influence of the legal profession appears to be substantial only regarding 
curriculum, which the profession strongly affects in many faculties. The uni- 
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versity, on the other hand, is the major influence on the practical evolution of 
the faculty, but it has scarcely begun to affect curriculum. Finally, govern- 
ment exerts a good deal of influence on the faculty in many ways, and would 
appear to be more influential from the institutional perspective than the 
profession. 

University influence, oddly enough, is not directly felt in the intellec- 
tual or academic areas - for instance, concerning academic standards, admis- 
sions, Curriculum or even non-academic commitments of faculty members - 
but it strongly affects practical, institutional matters, such as operating 
budget, number of faculty, library, salary structure, appointment/tenure/ 
promotion, research funds, administration, and support staff. These two 
dimensions, the academic and the institutional, do interrelate, however, as 1n 
promotion and tenure criteria. If control of the purse strings is ultimately 
the deciding factor, then one should expect law faculties to become increas- 
ingly assimilated into the university ethos. 

Government, as mentioned, is a real presence in the law faculty, and it 
particularly affects research. The influence of government on research 
funds, for instance, is nearly equal to that of the universities. Governments 
also strongly affect operating budgets at most faculties, and in 14 schools 
have either “a great deal of” (eight) or “moderate” (six) influence on the 
number of faculty employed. For half the faculties, governments exert either 
“a great deal of” or “moderate” influence on facilities and buildings, librar- 
les, salary structures, support staff and even recruitment of faculty. They do 
not much influence academic standards, admissions, administrative policies 
and curriculum. Of course, these views accurately reflect the fact that 
government supplies virtually all university financing, except for student 
fees. 

In assessing the influence of the legal profession, we gave the deans the 
opportunity to distinguish between formal and informal influences, and so 
we repeated our question to allow for this differentiation. The only signifi- 
cant area of influence of the legal profession on the law faculties appears to 
be curriculum. Even so, at both the formal and informal level, 10 faculties 
reported very little or no influence. 

It may be that formal influence is not exerted by the profession, and 
that its informal influence is not perceived, simply because of a coincidence 
of values and objectives between the faculty and the profession. Law societies 
dictate the standard three-year, full-time curriculum, the basic conditions of 
admission to it, and the steps necessary for admission to practice. These may 
in turn affect student choices of options, and thus the law school’s deploy- 
ment of its teaching personnel. 

In sum, then, though the preoccupations of law teaching continue to 
be predominantly professional - as we saw at our regional consultations, in 
Canadian Law Professors and in parts of Canadian Law Faculties - law faculties as 
institutions are nonetheless creatures of universities and governments. They 
are insttutionally little influenced by the legal profession. If this analysis 1s 
sound, especially when it is read against the historical background of Cana- 
dian legal education, one can see the potential for strain or even conflict. 
The legal profession, despite its status as a self-governing body with certain 
public responsibilities, is mainly rooted in the private rather than the public 
sector. Unlike the universities, then, its interests are not centrally academic 
and educational, and unlike governments, its concerns are not primarily 
public and societal. Yet, in contrast to this pattern, the institutions that train 
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future members of the profession now belong economically and structurally 
to the public educational sector, and must therefore be expected almost 
inevitably to mediate intellectual and societal values within the framework of 
their professional responsibilities. 

In concluding our section on influences on legal education and re- 
search as experienced at the level of the law faculty itself, we asked the deans 
to indicate those factors that were favourable or adverse to the development 
of legal research in Canada. 

On the whole, common law deans feel that research in their faculties 
must develop within the context of negative student and professional atti- 
tudes, general isolation from advances in other disciplines, and only moder- 
ate, if any, support from the law school curriculum. Civil law deans 
experience an attitude of neutrality toward research from students and the 
legal profession, the same isolation from other disciplines, but support from 
a favourable curriculum. This last point presents something of an anomaly, 
for civil law professors are much more discouraged by their curriculum and 
its relationship to research than are common law professors. 


Contact with “Other” Official Canadian Language 
and Legal Culture 


Outside of the faculties of McGill, Moncton and Ottawa universities, there is 
little contact between the two official Canadian legal cultures and linguistic 
groups. For instance, of the remaining 18 faculties, students may take courses 
in the “other” system at only five. There is not much in the way of formal ex- 
change arrangements for either students or professors, though one should 
mention the important Civil/Common Student Exchange sponsored by the 
federal Department of Justice, and the recently established summer in- 
stitute for law professors to acquaint them with the “other” system. 

The lack of translated legal texts and the small number of English- 
speaking professors who are fluent in French are certainly important fac- 
tors. Common law faculties are far more limited than civil law faculties in 
terms of staff competence both in the other language and in the “other” legal 
system. This is confirmed in Canadian Law Professors, in which we found that 
civil law professors had much greater interest in comparative common/civil 
law than did common law professors, and were also much less handicapped 
by language. However, language alone is not a complete explanation for this 
“two solitudes” phenomenon. Over 70 per cent of common law professors 
claimed a reading knowledge of French, and 33 per cent said they did not 
feel themselves handicapped by the language barrier from experiencing 
greater contact with the other legal system. Part of the problem, therefore, 
may be the lack of early educational exposure. Despite this pattern of 
neglect, over 70 per cent of law professors in both systems expressed the wish 
for greater familiarity with the other system. 


Guidelines for Development 


At several points in our analysis, we have noted significant discrepancies in 
the resources available in various law schools. As long as these discrepancies 
result from conscious decisions directed toward improving the quality of 
legal education and research, they are of no particular concern. However, in 
several critical respects - especially faculty/student ratios and library budgets 
and administration - it appears that sufficient attention has not always been 
paid to considerations of academic quality and effectiveness. 

We therefore propose that guidelines should be gradually developed, 
and periodically revised to enable law faculties, university administrations, 
and government funding bodies to make informed decisions on the alloca- 
tion and deployment of resources for legal education and research. Such 
guidelines will necessarily reflect the different traditions of our two legal 
cultures and language groups and the different priorities and support levels 
existing in various regions and provinces. 

We believe that the Committee of Canadian Law Deans should com- 
mission studies leading to the adoption of guidelines for libraries, faculty 
complements, research support and other matters. At the least, this exercise 
will force each faculty to consider its present arrangements in the light of 
those prevailing elsewhere. 
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Themes and Structures in Legal Education 


Humane Professionalism: Aspiration and Achievement 


relates to research, we shall examine certain claims made by Canadian 
law schools, assess the extent to which those claims are Justified and 
explore the influence of existing curriculum structures upon them. 

As we interpret the current literature of legal education, and our own 
survey results, Canadian law schools imagine themselves to be offering a 
legal education that is humane and professional, rather than narrowly 
vocational. They generally identify three elements as characteristic of this 
type of legal education: 


I n an attempt to make more explicit our analysis of legal education as it 


= learning legal rules (what we will call “doctrine,” recognizing the 
somewhat different common law and civil law connotations of the 
term) and developing the ability to use the rules; 

: learning legal skills (such as interviewing, advocacy and negotiation); 

> developing a humane perspective on law, and a deeper understanding 
of law as a social phenomenon and an intellectual discipline. 


These elements of “humane professionalism” are arranged in no fixed 
proportion or sequence, but are all contained within an eclectic, optional 
curriculum. Students are free to select courses so as to combine the elements 
in ways that best meet their own individual requirements. This, at least, is the 
ideal. 

Looked at in terms of historical development, this structure (or non- 
structure) does indeed seem to represent a higher level of aspiration. Legal 
education in the nineteenth century, based on apprenticeship, had empha- 
sized skills, craft, and practical knowledge; legal rules were no doubt 
“learned,” but not systematically or in terms of their overall significance. 
“Classical” legal education, as it was commonly encountered in Canadian law 
schools up to the 1960s and 1970s, focused on mastery of doctrine and 
analytical technique, but not on other legal skills. Neither of these ap- 
proaches overtly sought to explore the legal system from the perspectives of 
other disciplines or to question the assumptions underlying legal rules, 
reasoning or institutions. But humane professionalism claims to do just that. 
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Although individual lawyer-mentors or “classical” professors may have 
set their sights equally high, the authors of new curriculums and syllabuses 
from the mid-1960s onward claimed to be creating a system that would 
permit - or compel - students to think more broadly and more critically about 
law. They all hoped to accomplish this by varying the materials and methods 
of legal study, but for several different (if not inconsistent) reasons. Some 
justified the new, humane professionalism on the grounds that it would 
promote the intellectual growth and development of students. Some be- 
lieved it would infuse the legal system itself with greater sensitivity to claims 
it had too long ignored. And some merely believed that better-educated 
lawyers would be better lawyers, thus, arguably, negating the “humane” 
ambitions of the new curriculum and courses. 

The device selected to inject humane values into professional forma- 
tion was academic study. Within the curriculum, courses offering perspec- 
tives on the legal system as a whole increased: legal history and philosophy, 
law and economics or law and society. Moreover, courses were introduced 
that demanded some understanding of social context, although they were 
ultimately professional in orientation: urban planning, labour relations, 
social welfare or civil liberties. And even resolutely “practical” subjects such 
as torts and taxation developed a new, more introspective personality, ex- 
pressed sometimes in the basic materials of study, sometimes in advanced 
seminars. In each case, the “academic” study of intellectual themes or social 
implications would, it was hoped, humanize what was previously conceived 
as a purely professional agenda of issues. 

We suggest that the transition from the “classical” to the “humane 
professional” model of legal education has proceeded less rapidly and less 
successfully than had been hoped. We further suggest that the structure 
designed to accomplish the change - the eclectic curriculum - was not 
appropriate for the task. We argue finally that this structure ought to be 
abandoned or modified because it has not adequately served either the 
“professional” or the “humane” goals of its authors. 

It is generally assumed that most students enter law schools because 
they wish to become practising lawyers, and that law schools should respond 
to their wishes. This proposition is qualified by three considerations. First, it 
extends only to “most” students; some who come have other aspirations. 
Second, not all of those who wish to enter practice will do so; of those who go 
on to obtain membership in the bar, up to one-third will likely be employed 
outside conventional private practice. Third, it is impossible to speak of 
“practice” in the singular; practice roles are becoming increasingly differen- 
tiated and specialized. Nonetheless, for present purposes, let it be assumed 
that most law students and professors do expect that legal education will 
equip people for practice. What does this imply for the programs of law 
schools? 

The general pattern prevailing almost everywhere in Canada is that 
aspiring lawyers must complete not only a prescribed period of pre-law and 
legal studies, but as well a period of apprenticeship (articling or, in French 
Canada, stage), primarily intended as skills training. In many jurisdictions, 
moreover, a bar admission course has been organized by the legal profession 
to provide systematic instruction in operational and procedural aspects of 
legal practice. 

Thus, in order to evaluate the role of law faculties in preparing future 
practitioners, we would also have to undertake extensive inquiries con- 
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cerning bar admission courses and apprenticeship arrangements. This we 
have not done nor - in the absence of any significant interest in our work by 
legal professional bodies - have we been encouraged to do so. Sull, various 
surveys and studies of legal practitioners do provide a basis for speculation. 
They suggest, for example, that the unevenness of the articling experience is 
so great as to justify drastic reform or abolition. Likewise, bar admission 
course students are notoriously unenthusiastic about such programs while 
attending them, although they tend to recall them benignly. However, sur- 
veys of lawyers in practice - and frequent informal comments by them - 
suggest that they regard law school education as even less useful than either 
of the other two components of preparation for practice. 

These views can be seen as a serious indictment of university legal 
education by its largest (but not sole) group of “clients,” and might be used to 
base an argument for a greater skills component in law faculty programs. On 
the other hand, it does not necessarily follow that law schools are deficient in 
their programs of professional formation, or that articling and bar admis- 
sion courses actually do their job better. There may be a gap between 
professional beliefs and objective reality, which might occur for a number of 
reasons. 

First, there has been no real attempt in Canada (or any successful 
attempt elsewhere, as far as we know) to identify the skills and knowledge 
that characterize the successful lawyer, or to measure objectively the correla- 
tion between a given educational or training experience and subsequent 
practice. Nor are there likely to be any such successful attempts: legal 
practice is so varied, the roles of lawyers so diverse, the needs of different 
clienteles so unconnected, that the articulation of acommon core of required 
legal skills and knowledge is a daunting task indeed. 

Second, it is not surprising that lawyers in practice should particularly 
value learning experiences that, despite their faults, were specifically de- 
signed to prepare them for their present activities. These experiences focus 
on the acquisition of skills, on existing procedures and on non-controversial 
and conventional views of what is “law” or what is acceptable “professional 
conduct.” Since the lawyer enters practice immediately following articling 
and bar admission course studies, he may indeed find a high and gratifying 
correlation between what he has just been taught and what he must do. And 
given the conservatism of law, this correlation may persist longer than it 
might do in a profession experiencing more rapid rates of scientific and 
technological innovation. 

This raises a third issue. There is an apparent tension between the 
humane-intellectual goals of a law faculty and its professional-training ac- 
tivities. The former may - almost inevitably will, and should - undermine the 
latter. Doctrine and certain limited skills are, of course, supplied by law 
schools. However, law schools also encourage students to develop intellec- 
tual insights and, to some extent, to identify standards of reason, of justice, 
of effectiveness, by which legal outcomes produced by the interaction of 
skills and doctrine may be judged, and perhaps found wanting. 

Is this apparent tension real? Ironically, while the cultivated ability to 
stand at a distance from conventional wisdom, to view it critically, must be 
defended on its intrinsic merits as being the essence of education, it also has 
at least three important “practical” benefits. It enables lawyers to adapt to 
changes when they occur, to assist in bringing about such changes through 
law reform and other public activities, and to accomplish change themselves 
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in the limited context of serving individual clients whose interests do not 
coincide with accepted solutions. From the student’s perspective, having to 
deal with both the intellectual and the practical at once generates a dialectic 
which, if it does not necessarily improve the end-product, at least contributes 
to the student's tough-mindedness. This may help to explain why law 
schools, in their humane intellectual activities, may make a contribution to 
preparation for professional practice that is both vitally important and easily 
overlooked. 

And finally, the most obvious contributions of law faculties may indeed 
be those that are fully understood and appropriately valued by practising 
lawyers. Almost all lawyers believe that law schools should teach “the law,” 
i.e., legal rules, and that these rules should enable new graduates to address 
legal problems commonly encountered in practice. Most law schools accept 
this obligation, willingly or reluctantly, more or less, and most law students 
actually do learn such rules. Yet lawyers tend to be rather negative in their 
evaluation of university legal education. Why? 

The answer may be that much of this knowledge of “the law” is not 
actually very useful. No defence can be made of law school courses that are 
compulsory, recommended or highly popular on the ground that they 
actually correspond to the fields of practice in which most lawyers engage: 
they may not. Very little is systematically known about what lawyers actually 
do, about which legal rules they actually rely upon, or about the extent to 
which those rules are likely to remain unchanged in the future. 

Recognizing the need to justify eclecticism on some other ground, law 
schools often assert that they are not concerned to teach students “the law,” 
but rather to teach them to “think like lawyers.” As long as learning to think 
is the business at hand, the argument runs, this can be undertaken in any 
course, regardless of its substantive content. Within limits this argument is 
persuasive. It does at least stress that the student is meant to leave law school 
with more than an inevitably limited and obsolescent vocabulary of rules; the 
means of expanding and renewing the vocabulary, and using it to good 
effect, are of prime importance. It is a limited argument nonetheless, 
because “thinking like a lawyer” is seldom defined; because the building 
blocks of the eclectic curriculum are not the components of such “thinking”; 
and because there is little attempt to arrange courses in ascending order of 
difficulty so that successive courses draw upon increasingly advanced levels 
of competence. However, it is unlikely that most practitioner-critics of law 
schools apply their minds either to this defence of eclecticism or to its limits. 

On one related point there can surely be little debate. Whether law is to 
be treated as a body of rules, or as a way of analyzing and solving problems, 
or indeed as an object of scientific inquiry, all students ought to master basic 
legal research techniques. Otherwise they will never be able to gain access to 
the formal sources of the law or to understand and evaluate changes in 
them. An introductory course in legal analysis and bibliography is manda- 
tory in most law faculties, as is the requirement that a student undertake at 
least one piece of advanced legal research before graduation. However, we 
believe that more ought to be done to ensure that all students are immersed 
in research and writing throughout their law school career. While we recog- 
nize the difficulty of providing adequate supervision and evaluation with 
chronically poor faculty/student ratios, we nonetheless strongly encourage 
law schools to cultivate student research and writing abilities by requiring 
the production of research papers that are subject to critical evaluation. 
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To return to our basic premise, knowledge of “the law” may not help 
lawyers very much in practice. Many lawyers are involved in only a few fields 
of law and do not need to know “the law” in all fields (although they must be 
able to find it and use it on occasion). And in any given field of law, much of 
what has to be done on a daily basis involves following forms or routines, 
with little recourse to the legal rules from which they are derived, or it 
involves the exercise of skills of negotiation, interviewing or advocacy, rather 
than of legal analysis. This is not to deny that some lawyers spend much of 
their time dealing with “the law” or that most lawyers spend some time doing 
so. But the assumption that “the law” of the textbook or the classroom 
preoccupies practitioners is ill-founded, and perhaps this explains why 
lawyers tend to be negative about their law school education. 

Indeed, it is reasonably clear that much of what many lawyers routinely 
do could be done by people who do not possess a broad understanding of 
law, and who do not require a university degree to perform effectively. 
Lawyers work is often delegated to paraprofessionals who are trained on the 
job or in specific courses for legal clerks, secretaries or assistants. It might be 
argued that for university faculties to be involved in preparing lawyers to do 
such mundane work is inefficient and imposes unwarranted costs on all 
concerned - students, governments, and clients. The difficulty is, of course, 
that the same professional credential qualifies a lawyer both to perform such 
routine tasks and to undertake legal work of extreme sophistication and 
importance at the other end of the spectrum. In the absence of changes in 
the licensing arrangements of the legal profession, therefore, it is impossible 
to achieve a match between professional training and professional tasks. The 
law schools will continue to overeducate many lawyers and, we believe, to 
undereducate them as well. 

Although the intellectual issues in law that ultimately do confront 
practitioners are encapsulated within practical problems, law schools do 
relatively little to place intellectual issues in this context. The didactic or 
Socratic method of instruction does not attempt to replicate reality. The 
student is, at most, presented only with an isolated intellectual problem 
whose genus is identified by the course title, and whose species is defined by 
a particular chapter in a course outline or casebook. ‘Vhe problem is seldom 
intertwined even with other intellectual problems - whether doctrinal or 
interdisciplinary - and almost always lacks any ethical, tactical, psychological, 
financial, evidentiary or procedural dimension. 

Only in real or simulated “clinical” courses does the law school assist 
the student to develop the ability to apply analytical skills and intellectual 
insights as the practising lawyer must apply them. As Canadian Law Faculties 
discloses, however, clinical legal education has not yet become a significant 
element in Canadian law schools. Nonetheless, lawyers who have been 
exposed to it tend to be positive about the experience. Is this evidence of the 
pedagogic appeal of clinical learning, or does it simply reflect the apparent 
continuity of experience as the student moves from law clinic to law office? If 
its appeal is no more than the latter, why should this transition not be 
effected by articling or bar admission courses rather than by the law schools? 

Ostensibly, the justification for articling is the fact that law schools do 
not profess to impart these professional skills. In fact, it seems probable that 
articling also performs the important latent function of instilling profes- 
sional attitudes and values in relation to clients, fellow lawyers, the work 
ethic, and so on. The question thus arises as to whether such skills and 
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attitudes can and should find their way onto law school agendas, assuming 
that they wish to be frankly and purposefully “professional.” It is precisely 
the claim of clinical legal education that such skills and attitudes are likely to 
be subjected to critical and sensitive scrutiny when they are encountered ina 
relatively controlled educational context, rather than in the hurly-burly of 
private practice, with beneficial results for the general level of social con- 
sciousness within the profession. 

We are not in a position to make a definitive comparison of clinical legal 
education and articling or bar admission course instruction. The literature 
suggests that the advantage may lie with the former because it is structured, 
because it involves both doing and reflecting, and because it involves close 
supervision and constant evaluation. The example of medical education 
tends to support the desirability of clinical studies in law despite two well- 
known objections: 


° legal-clinical settings are, compared to medical clinics, bound to be 
restricted in the clientele served and the problems encountered, and 
. some articling experiences offer intense personal tuition that cannot 


be duplicated in any institutional setting. 


There is an obvious answer to both objections. 

Proponents of clinical legal education do not support it for its supposed 
attractions as a skills-training device. Rather, they maintain, it is the most 
effective pedagogic device for forcing students to address a full agenda of 
intellectual and social issues. If so, and assuming that doctrine can be 
conveyed by other means, does not clinical legal education offer the best of 
both worlds: practical experience on the one hand, and intellectual inquiry 
and enhanced sensibility on the other? 

The claim is intriguing enough to warrant at least thorough investiga- 
tion. We believe that law schools should be encouraged to continue and to 
expand experiments in clinical legal education; it is a technique with consi- 
derable promise. However, it is not without its troublesome aspects. It is 
labour-intensive and requires special subsidy to avoid adverse effects on 
other law school activities. Close supervision of students and quality control 
of programs is absolutely essential, and the juxtaposition of clinical and 
other pedagogic methods poses a possible risk of invidious comparison and 
of competition between intellectual and professional values. We accept that it 
is easier to forewarn than forearm. 

We have embarked on this lengthy (albeit incomplete) exploration of 
the role of the law school in professional training and its relationship to 
professional functions in order to make a simple and specific point: if law 
schools were to define their goal as preparing people for practice, logically, 
they might have to adopt different structures, including ones with a clinical 
component. 

We do not mean to suggest that the same goal might not require other 
techniques of instruction. Even if we were to accept the force of a direct 
analogy to medical education, we would have to concede that any proper 
process of professional training would involve a significant element of con- 
ventional classroom teaching based on conventional legal materials. But we 
do say that such teaching is neither a necessary preparation for some lawyers’ 
work nor a sufficient preparation for others’. Nor do we see any evidence 
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that law schools have made a deliberate and conscious decision that today’s 
teaching methods and curriculum are indeed the best way to prepare people 
for practice. 

Professional governing bodies, on the other hand, must also give more 
careful consideration to their own present arrangements which are de- 
signed to prepare people for professional practice. Reliance on intuition, on 
opinion polls, on what may be self-serving assessments of those administer- 
ing existing programs is no substitute for objective analysis of what would 
best achieve this end. Such analysis would involve some of the following 
inquiries: 


. What is actually known (as opposed to generally believed) about the 
skill and knowledge required in various aspects of practice? In light of 
the profession’s traditional reluctance to give limited rights of practice, 
what steps might be taken systematically to link training to jobs? 

. Are existing articling and bar admission course programs effective in 
imparting required skills and knowledge to prospective lawyers, and 
what steps might be taken either to improve them or replace them by 
clinical legal education? 

. What possibilities exist - perhaps by a redistribution of responsibilities - 
for genuine collaboration between the law schools and the professional 
bodies in creating educational structures that will both produce well- 
trained and broadly educated practitioners, and allow the law schools 
to discharge their other responsibilities? 


The answers to these questions may involve a greater degree of collabo- 
ration between law faculties and professional bodies based on mutual respect 
than has been the case hitherto. They also may indicate more deliberate 
planning and evaluation by all parties concerned with professional forma- 
tion, and, no doubt, the creation of new structures. 

If, as we have suggested, professional objectives are not particularly 
well served by the present eclectic curriculum, what of the objectives of 
humane education? Measured against what we know of legal education in 
the past, most modern Canadian law schools have not done badly. Few law 
teachers fail to identify some “policy issues,” “value choices” or “practical 
implications” when they are encountered in the line of march through 
conventional legal materials. Some will use appropriate classroom discus- 
sion to remind students of the roles of law and lawyers in society, and to 
confront them with the implications of those roles for their own future 
behaviour. A few will make extensive efforts to integrate these larger issues 
into casebooks and course outlines, to make them inescapable. 

All of this, of course, may have occurred in the past, even in the 
interstices of a heavily positivistic and analytical approach to legal education. 
Several of the early pioneers of Canadian legal education were trained as 
political scientists, mathematicians or philosophers; several have been iden- 
tified as exemplifying a humane and liberal approach to law. But today, we 
believe, this tendency is more self-conscious and more widespread. 

Nor should we be surprised if the eclectic curriculum has succeeded 
better in its humane than in its professional training aspects. It was, after all, 
conceived as a reaction against the excessively limited agendas of appren- 
ticeship and classical legal education. It was undertaken within the univer- 
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sities, which are committed to humane and liberal studies. And it was made 
possible by the acquiescence of a profession whose ideology and image 
emphasize learning, whatever might be the realities of actual legal practice. 

Nonetheless, it is evident that the humane elements in legal education 
do not predominate. When credit is appropriately given for the efforts made 
by Canadian law teachers to liberalize and humanize the study of law, it must 
still be said that these are efforts to give a more attractive colour to legal 
education rather than to reconstitute its basic design. That design remains 
resolutely professional; itis not academic. And because academic studies are 
the chosen vehicle of humane values, the limits of the academic are also the 
disappointments of humane professionalism. 


The Academic Education of Lawyers 


In light of our recognition that most law schools seek to transcend a vision of 
law as a fixed universe of substantive and procedural rules, many readers 
will be surprised by our conclusion that Canadian law schools are not “aca- 
demic.” Some will be indignant; others relieved. We must therefore provide 
some basis for our conclusion. Consider the following generally accepted 
facts: most students enter law school with a view to obtaining a professional 
credential; most do so (including some who did not originally plan to prac- 
tise law). The efforts of most students are therefore focused on courses and 
expended on tasks thought (rightly or wrongly) to advance this objective. 
Students often work hardest in first year when they are assumed to be acqutr- 
ing essential analytical skills and mastering basic legal concepts. Thereafter, 
most of them opt for “bread-and-butter” courses, and within those courses 
exhibit the greatest interest in rules and other “practical” information, 
rather than issues of legal theory or social policy. Discussion of rules and as- 
similation of “practical” information typically proceeds within fixed intellec- 
tual boundaries, since fundamental questioning of the validity of the system 
itself not only diverts time from this desired activity, but also tends to put in 
question the legitimacy of the very exercise that is, by tacit or express agree- 
ment between faculty and students, deemed to be most important: profes- 
sional formation. 

We have noted that faculties strongly support professional priorities. 
They do so by words and by deeds. Curriculum reports, prospectuses and 
calendars make explicit reference to the law school’s role in preparing 
students for professional futures - however broadly conceived - often refer- 
ring to courses required or suggested by professional governing bodies. 
Faculty members in their teaching often cast students in the role of prospec- 
tive practitioners and, when not engaged in teaching, themselves spend a 
certain amount of time in that role. Moreover, it is clear that law schools 
commit virtually all of their resources to teaching courses thought by them, 
by students or by the profession to be important for legal practice. Indi- 
vidual faculty members likewise devote most of their energy - voluntarily or 
under duress - to such courses rather than to research, graduate supervision 
or other scholarly activities. Here we see the forces of the marketplace at 
work: within the framework of the eclectic curriculum, demand largely 
determines supply. Here too we hear the voice of history: Canadian law 
schools achieved professional recognition so recently that they seem to fear 
any course of action that might jeopardize that recognition. 
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None of these things that law schools, law students and law professors 
do are, we hasten to add, intrinsically illicit or blameworthy. But, to borrow 
an epigram, even if it were magnificent, it is not academic. Why not? 

We draw the line between the professional on the one side and the 
academic on the other, at the point at which the predominating influences 
shift from a desire to enhance the quality of professional preparation to a 
commitment to learning for its own sake. Drawing the line in this way, 
between the professional and the academic, might appear problematic. A 
given course or lecture might serve both purposes simultaneously or be 
intended to serve one while in fact serving the other; individual students 
and faculty members working within a professional context might justifiably 
define their own personal aims and activities as academic; it could even be 
argued that the academic study of law (in our sense) should be pursued in a 
context other than a professional faculty. But none of these objections 
responds to our basic premise: what Canadian law schools are doing today is 
not academic but professional. 

In our view, the claims - the perfectly legitimate claims - of professional 
training have submerged academic themes and initiative. Whether we ex- 
plain this fact by reference to student expectations and culture, to faculty 
recruitment and socialization, or to institutional constraints of budget and 
professional surveillance, the fact is nonetheless compelling. There is a 
relatively weak academic presence in our law faculties. Academic courses 
tend to be poorly subscribed; academic issues tend to be treated cursorily 
when they are encountered (or disguised as “practical,” to avoid such indig- 
nities); academic themes tend to be raised by oblique questions, comments 
or references, rather than based on the solid bedrock of material that usually 
supports professional issues. 

We appreciate that the marginal position of the academic Is consistent 
neither with the aims and desires of most law deans and professors, nor (we 
believe) with those of at least a significant minority of law students. Our own 
survey of law teachers and deans shows that most of them indeed seek to 
explore intellectual and social issues, while other surveys of law students 
suggest that many of them at least enter law school with similar intentions. 
But something happens: the professional overwhelms the academic. And so 
it almost always will, until there exists somewhere in each region of Canada - 
if not in each province, if not in each law school - a safe haven for academic 
work. 

As we have already suggested, and will attempt to demonstrate further 
in Chapter 10, law as an academic discipline is not the same as law as a subject 
of professional formation. We do not propose that one be substituted for the 
other at the top of the agenda of all law schools - only that room should be 
found for both, and that both should be done purposefully and well. And we 
do insist that academic work in law should not always be obliged to exist on 
sufferance, on the margins of the professional enterprise. 

Acknowledgment that academic work has an independent claim on the 
resources of law faculties, and is the legitimate preoccupation of at least some 
faculty members and students, is the first step to ensuring its growth and 
development. To avoid any possible confusion on the point, we do not 
suggest that while some will be preoccupied with academic - as opposed to 
professional - matters, the rest are intended to subside into mindless, soul- 
less technical studies. On the contrary, we wish to stress the need to continue 
and to intensify the efforts by all law teachers to humanize professional 
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education for all lawyers, and to do so through the types of academic 
initiatives that have been developing gradually over the past 10 or 15 years. 


Eclecticism and Pluralism in Legal Education and Practice 


We have several times described law school curriculums as eclectic. The 
premises of eclecticism were both negative and positive. Its negative premise 
was that students should be released from the bondage of the old “classical” 
curriculum; its positive premise was that they would use their new freedom 
to choose individual courses of study reflecting their academic interests and 
professional aspirations. In our judgment, the negative has proved itself, but 
the positive has not. While some degree of individuality has been manifest, 
most students pursue a rather narrow range of possibilities. And while some 
of these possibilities are academic, most of them are professional, or at least 
thought to be professional. We remain unconvinced of the relevance to prac- 
tice of much that is considered “professional.” 

Thus, while eclecticism did set us on the road toward humane profes- 
sionalism, it seems unable either to bring us much closer to this desirable 
goal or to permit us to pursue other objectives. We have already proposed 
that much greater deliberation is needed in designing programs that will 
improve the quality of professional formation, and that academic study 
should be recognized as an independent enterprise with its own rationale 
and its own program. 

Both of these objectives can be better pursued, we believe, if we replace 
eclecticism with a new structure - pluralism - which offers a genuine choice 
of identifiable alternatives. 

Faculties would offer and students would select either an academic 
curriculum or one of several versions of a professional curriculum. Each 
would have different combinations of pedagogic components such as doc- 
trine, clinical exposure and interdisciplinary studies. Each might identify 
itself as suitable for generalists, litigators or other specialists, business or 
government advisers or administrators, or otherwise define its purpose or 
appeal. We hasten to add that it is not professional specialization per se we 
are seeking to advance in our proposal for pluralism. Rather, we are attempt- 
ing to illustrate only one of the possible organizing principles of a truly 
pluralistic curriculum: others might derive from particular pedagogic strat- 
egies, intellectual perspectives or social missions. A complete range of alter- 
natives need not be offered at any given law school. Rather, various faculties 
ought to attempt to develop distinctive programs that reflect local and 
national needs, and their own resources and self-defined objectives. 

This possibility again forces us to consider the professional practice 
context of our proposal for a distinctive educational stream. We have already 
pointed out that specific preparation for a multiplicity of professional prac- 
tice roles would be facilitated if there were also a multiplicity of professional 
credentials. There is not, and the profession, like the law schools, has 
accepted eclecticism rather than attempting to match professional skills and 
knowledge to professional demands. But this does not mean that all lawyers 
can perform any particular type of work with ability and dispatch, a fact that 
has caused some concern in recent professional discussions of competence 
and specialization. 
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There are, no doubt, obstacles that have so far prevented the Canadian 
legal profession from establishing different qualifications for general practi- 
tioners and specialists, from adopting any formal system of identifying 
specialists, and from instituting either compulsory continuing education or 
periodic requalification examinations. However, the profession’s attitude 
toward special types of qualifications and licences may now be changing and 
specialized programs may now, within the framework of existing regula- 
tions, be offered by law schools and undertaken by students. 

Some lawyers hew wood and draw water; others heal or bury marriages 
or defend and prosecute persons charged with criminal offences; still others 
administer corporate structures, complicated commercial transactions or 
government institutions. Everyone recognizes the fact that these lawyers do 
not and cannot easily shift from one role to the other. A few extraordinary 
individuals, it is true, manage to cross back and forth from one area of 
practice to another, but it is relatively rare for lawyers to make lateral career 
moves, exchanging one type of work for another. It is even more rare for 
practitioners to be redeployed from conventional practice activities into 
what might be called scientific or intellectual work. This is not to deny that 
some practitioners may indeed possess high competence, even deep under- 
standing, in their chosen field of activity. But in two respects, this 1s not easily 
translated into academic endeavour. 

First, their competence and understanding is by definition situational, 
based on familiarity with the law as it is, and as it changes over time. Their 
creativity and critical perspectives are largely confined within the bound- 
aries of the known legal world. Exceptional individuals apart, few practising 
lawyers are schooled in the conceptual approach that would enable them to 
create new structures, to achieve new syntheses of knowledge, or to function 
actively rather than reactively in order to foresee the new demands thrown 
up by a changing society. Some lawyers, who are usually trained for more 
conventional roles, do participate in such legal work as policy analysts and 
advisers, senior administrators, appellate judges, or 1n a few cases as counsel 
or solicitor to a particular client with atypical requirements. But however 
well they serve, they would almost certainly serve more effectively if they had 
the scholarly preparation we propose in Chapter 10. 

Second, the practice roles for persons with academic inclinations are 
not now numerous. Few governments, corporations or law firms have been 
prepared to commit resources to legal research and development, except as 
needed for immediate client service. As a result, law faculties tend to func- 
tion as a reserve labour force to the legal system, with a capacity for critical 
analysis and innovation, often providing personnel on a temporary basis to 
undertake specific tasks such as law reform projects or major constitutional 
litigation. On occasion, academic lawyers leave teaching to perform similar 
functions when “academic” jobs become available within the profession. The 
result is a weaker professoriate. 

These difficulties in meeting the academic needs of practice without 
undermining the universities suggest that there may be a need for a new type 
of legal practitioner, with a much more solid “academic” preparation. And 
the prospect of “academic” activity outside the university has a direct bear- 
ing on the viability of any new academic stream within legal education. If 
“academic” law students believe that they have no future upon graduation, 
especially with a ight market for law teachers, they will be under considera- 
ble pressure to opt for more conventional “professional” courses. Con- 
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versely, if there are career opportunities for individuals with intellectual 
interests and credentials, those individuals will be encouraged to remain 
where their talents logically dictate, within an “academic” educational 
stream. The process, moreover, is self-reinforcing: no “academic” gradu- 
ates, no “academic” jobs, and vice versa. 

We therefore urge potential employers of “academic” lawyers to define 
and expand career opportunities in order to attract highly qualified persons 
who can serve them well. At the same time, the emergence of a significant 
“academic” element outside the universities would reinforce the academic 
mission of the universities and relieve pressures now created when law 
faculties perform their functions as a reserve force of intellectual labour. By 
way of example, we note that some law teform commissions, government 
departments and corporations already employ legally trained individuals to 
perform “academic” tasks such as research and policy development. We 
understand that a few major law firms identify individuals who “specialize” 
in such assignments, if only sporadically. Such arrangements ought to be 
more widespread if the “scientific” component of law is to make its full 
contribution in the public and private sectors. 

This brings us full circle to the issue of educational structures. 
Whether viewed as a means of humanizing all professional studies or as a 
device for encouraging the emergence of a new sub-profession of scientific 
lawyers, the growth and development of academic studies in law is essential. 
And that growth and development will only occur, experience shows us, if a 
distinctive academic stream is allowed to emerge within an overall structure 
of pluralism. 

In Chapter 10, we return to this question of an academic or scholarly 
stream. Without ignoring its links to professional and public requirements, 
however, we ultimately rest our case for the academic discipline of law not so 
much upon the calculable demands of the world of affairs as upon the 
insatiable claims of the world of learning. We know too little about what law 
is, about its possibilities or its limits. And we will not know much more until 
we begin to take more seriously our tasks of academic study and scholarship. 


The Study of Law in the Liberal Arts and Other Faculties 


It is possible to view law as but one among many ways of studying society, 
along with history and political science, sociology or philosophy. This view is 
consistent with a proposed academic stream, located within a law faculty. 
However, its location would almost surely guarantee that legal doctrine ex- 
erted a significant influence on the direction of study. By contrast, this influ- 
ence would almost certainly diminish if legal studies were pursued not in a 
law faculty but in an arts faculty, or in some other faculty whose special disci- 
pline(s) might exercise a form of magnetic attraction. 

Law teaching in such settings has many attractions. It relieves the 
subject of its professional training connotations, facilitates integration of 
legal study and research with parallel activities in other disciplines, and 
recognizes that law ought to be understood by and subject to the critical 
scrutiny of as many citizens as possible. 

As we have mentioned, law has essentially been regarded in this light in 
Europe and at various times in England. In Canada some early attempts to 
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locate law in arts faculties encountered professional opposition. However, a 
strong undergraduate “arts” program in law existed at the University of 
Toronto from the 1930s until it was converted into a professional faculty in 
1949. 

More pertinently, a number of universities today offer programs of 
legal studies within their arts faculties. Carleton is the largest of these, but 
law programs with specialized foci of interests exist also at Waterloo, Regina 
and elsewhere, usually where no professional faculty exists. York is one of 
the relatively few universities with both a law faculty and an undergraduate 
arts program in law. Many universities offer graduate and undergraduate 
courses in law, or related to law, as part of such programs as criminology, 
political science, philosophy, international relations, sociology or industrial 
relations. 

We strongly support the development of a vigorous component of legal 
education identified with the humanities and social sciences. Without pre- 
suming to define its relationship to parallel professional studies, if any exist 
locally, what distinguishes this movement is its close affinity with other arts 
disciplines. For the reasons already mentioned, study in law by those not 
committed to professional goals is itself important. It is also important to 
developments within the professional stream, which can only gain from any 
exchange with those who approach law from another perspective. 

In addition to this important stream of teaching, there are many 
professional faculties such as medicine, engineering, journalism and man- 
agement in which law 1s also taught. While inevitably law teaching in these 
faculties will have to serve their particular needs, we underline the impor- 
tance of investing such teaching with intellectual and social substance. 
Without this, it will degenerate into the mere recitation of rules and will 
contribute neither to genuine interdisciplinary insights nor to greater cit- 
izen involvement in law. 
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Perspectives on Legal Research 


The Development of Legal Scholarship in Canada 


lectual enterprise in Canada, and especially of legal research, we 

ought to be able to place it in a historical perspective. This we cannot 
do. It is ironic that a study which in part grows out of and seeks to reinforce a 
concern about the absence of historical and jurisprudential legal scholarship 
in Canada should itself be essentially ahistorical. But so it must be: no com- 
prehensive, general history of Canadian law exists, let alone special studies 
focusing on the growth of Canadian legal scholarship. What follows 1s in- 
deed a sorry excuse for history. However, if our impressionistic sketch at least 
provokes revisionist reviews and challenges, it will have served an important 
purpose. 

During the nineteenth century, legal scholarship found expression in 
several typical activities. First, there was the domestication of foreign texts 
and treatises (including a Canadian edition of Blackstone) which placed a 
local gloss upon the received traditions in our law. Second, there were 
important legislative projects such as the federal Criminal Code and the 
Quebec Civil Code; these, too, owed much to non-Canadian sources. Third, 
there was a tiny number of works of both professional and academic interest 
written specifically from a Canadian perspective, including several legal 
periodicals. 

Up to the beginning of the Second World War, we experienced some 
growth and development in the third category especially. Important devel- 
opments included the appearance of Canadian legal encyclopedias, the 
Canadian Bar Review (and several other periodicals), Canadian teaching 
materials, practitioners’ manuals and form books, some historical and anti- 
quarian writing, and several major treatises. 

It is probably fair to characterize most of this writing as taxonomic - 
concerned with the classification and organization of legal rules - rather than 
as evaluative or critical. However, from its inception, the Canadian Bar Review 
and to an even greater extent the University of Toronto Law Journal managed to 
offer readers a window on the wider world of legal scholarship, and to 
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maintain something of a realist perspective on Canadian development. In 
the area of public law, moreover, this realist perspective was manifest in the 
publication of several books treating law as a social system rather than as a 
collection of rules. Complementing this academic work were the report and 
research studies of the Rowell-Sirois Commission and other political and 
polemical writings associated with the social and economic crises of the 
thirties. 

The greater diversity in approach, especially in the 1930s, represented 
not only new intellectual styles but also, quite specifically, a growing Amer- 
ican influence. While authors such as J.D. Falconbridge continued in the 
analytic/expository tradition of English legal scholarship, C.A. Wright, J. 
Finkelman, J. Willis and V.C. MacDonald were obviously familiar with and 
impressed by American intellectual developments of the period. While their 
provenance was to attract explicit censure - as in the condemnation of 
Wright’s deanship by the Law Society of Upper Canada in 1949 - their style 
and substance were of greatest significance. A more open agenda of issues 
and a greater candour of discourse emerged in Canadian law at this period 
than had been possible under the influence of either the civil law exegetic 
tradition or the rule-and-authority style of most English law writers. 

But this development must be placed in context. Even by 1950 the 
scholarly enterprise in Canadian law was still extremely fragile. One basic 
problem was staffing. Dalhousie, the senior common law faculty, operated 
with a full-time faculty complement of “three men and a boy” (as Willis’ 
history puts it). Osgoode Hall, the largest common law faculty, had about the 
same number. Civilian faculties had just begun to appoint full-time law 
professors during this period. Thus, there were very few individuals able to 
devote themselves to scholarship to any serious extent. While some judges 
and lawyers had made considerable contributions - FW. Wegenast, H.G. Fox 
and W.R. Riddell, for example - it was only with the emergence of a full-time 
professoriate that significant advances could be expected in research and 
publication. 

Staffing was not the only problem. As has been suggested, in common 
law Canada the new academic writers often worked in a critical and un- 
familiar idiom which was not easily accepted by the practising profession. 
Their willingness to criticize judgments from both a doctrinal and policy 
perspective was regarded as offensive in some quarters; the deference paid 
to American rather than to English judges and writers was thought disloyal; 
the focus on subjects such as labour law and administrative law was implicitly 
socialistic; the introduction of the vocabulary and analytical style of social 
science was taken as a confession of irrelevance to “real” law. In Quebec, the 
classical civilian tradition generally held sway, at least until the “quiet revolu- 
tion” of the 1960s generated analogous currents and counter-currents. 

Beyond each of these particular points of friction there was a more 
general problem for Canadian legal scholarship: it lacked a constituency. On 
the one hand, legal research was never firmly rooted within the universities 
even when law faculties were formally located there (and they were not until 
after 1945 in Ontario, Manitoba, and British Columbia, and still are not in 
Newfoundland and Prince Edward Island). Since there were so few legal 
academics, since they came so late to the universities, and since they were so 
often submerged in training students for professional practice (in which 
some professors also continued to engage), it is hardly surprising that the 
intellectual life of the universities had relatively little impact on law. On the 
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other hand, legal research of even the most conventional kind was viewed 
with diffidence and disdain in the profession. Legal treatises and articles 
were seldom cited in argument or referred to in judgments; indeed, the view 
prevailed in some quarters that living authors could not be cited. Outside the 
major centres (and sometimes in them) legal practice was conducted without 
apparent difficulty, notwithstanding the lack of libraries holding secondary 
materials, or (until the 1970s) a distinctively Canadian index to secondary 
literature. Whatever Canadian lawyers needed or felt they needed, their 
interests did not extend to standard treatises even in such basic subjects as 
contracts, torts, or criminal law - few of which became available until the 
1970s, and some of which have yet to appear. 

The expansion and development of university law faculties during the 
1960s and 1970s did, to an extent, affect both the supply of and the demand 
for legal scholarship. With the arrival of a much larger academic establish- 
ment came the opportunity for more diverse, specialized and ambitious 
legal scholarship. With the increased numbers of academically trained grad- 
uates came the possibility of a larger and more receptive readership. Further 
on in this report we try to evaluate the extent to which the scholarly oppor- 
tunities presented by these new circumstances were realized. At this point, it 
is sufficient to remark that the trajectory of promising developments in the 
1960s was not continued in the 1970s. The present state of affairs will be 
reviewed in Chapters 6 through 9. In brief, while the situation has undoubt- 
edly improved since the publication in the 1950s of the Cohen and Scott 
reports on legal education and research, it remains far from acceptable. 

This sketch of Canadian legal scholarship suggests that we have in- 
cluded within the term “research” a wide variety of activities, some of which 
might not be recognized as such by scholars in other disciplines. In order to 
evaluate the situation we must therefore first describe the various paradigms 
of research with which we are concerned and identify the producers, the 
consumers and the social and intellectual implications of each. 


Types of Legal Research 


A legal practitioner may use the word “research” to describe the analysis of 
the pertinent facts and legal rules that must be undertaken in order to advise 
clients or represent them in contentious proceedings. A law professor may 
use the term to describe the perusal of primary and secondary materials re- 
quired to teach a class. Each of these activities is important to the discharge 
of professional functions and in given circumstances may resemble or over- 
lap the activities to which we apply the label of “research.” However, our con- 
cern is not with the limited and ephemeral works produced by these 
activities. We are interested in articles, books, reports and studies that to- 
gether constitute a body of literature available in the public domain with a 
pertinence beyond the particular moment at which it was prepared. 

This body of literature can be divided, for analytical purposes, into at 
least four types of research: 


° conventional texts and articles - research designed to collect and orga- 
nize legal data, to expound legal rules, and to explicate or offer 
exegesis upon authoritative legal sources; 


; legal theory - research designed to yield a unifying theory or perspec- 
tive by which legal rules may be understood, and their application in 
particular cases evaluated and controlled; this type would include 
scholarly commentary on civil law, usually referred to as doctrine; 

° law reform research - research designed to accomplish change in the 
law, whether to eliminate anomalies, to enhance effectiveness, or to 
secure a change in direction; 

: fundamental research - research designed to secure a deeper under- 
standing of law as a social phenomenon, including research on the 
historical, philosophical, linguistic, economic, social or political im- 
plications of law. 


We stress that each of these terms is an artificial construct that may help 
to typify research so that we may compare it with other work, but is unlikely 
to serve as a completely accurate characterization of any given book, article 
or study. The categories are not mutually exclusive. Conventional legal texts 
and articles may contain elements of legal theory, for example, while law 
reform research may draw upon or give rise to fundamental research. 

With this vocabulary (and its limits) understood, we offer some insights 
into the nature and extent of different paradigms of legal research. 

There are two predominating influences on legal research: that of 
methodology or intellectual perspective, and that of constituency or desired 
area of influence. Along a continuum of intellectual perspectives, we find at 
one end traditional, doctrinal research, research “in” law, which treats law as 
its subject; at the other end, we find interdisciplinary research, research “on” 
law, which treats law as its object. Along the other continuum of constituency 
or desired area of influence, we move from the academic or scientific 
constituency, the world of ideas, to the professional constituency, the world 
of action. These two continuums notionally intersect, dividing the field into 
the four types of research we identified above. 

As our research matrix shows, the output of research is not randomly 
distributed among these types. The polar attraction of doctrinal methodol- 
ogy for the professional constituency skews the output considerably. Thus, a 
graphic rendering of legal research in Canada might look something like the 
diagram in Figure 4. 

Conventional legal research - research “in” law - is essentially tax- 
onomic. It leads to the production of articles and treatises that identify, 
analyze, organize and synthesize statutes, judicial decisions and commen- 
tary. Uhese writings, in turn, enable judges, practitioners and law students to 
find the “answers” to legal problems. The “answer” may be a generally 
accepted rule (perhaps problematic in its application) or a newly perceived 
or proposed rule designed to accommodate data not previously seen to be 
related. If the “answer” is then tested in practice, it may be validated, 
modified or rejected, thus inviting further analysis and exposition. As our 
inventory of legal research will show, this sort of research can be called 
“conventional,” in the non-pejorative sense, precisely because it is so preva- 
lent, so utterly typical of what is written and read in the world of law. 

However, conventional research “in” law is likely to yield predictable 
answers to problems, especially when the law being investigated is our own. 
What of the judge or lawyer who confronts a new problem, or feels that “old” 
solutions are unacceptable? Comparative and historical research involving 
legal rules might identify quite different approaches to similar problems, 
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Figure 4 Types of Legal Research 
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and these approaches might lead toward “new” solutions if only because 
they rest upon intellectual or political traditions, or socioeconomic experi- 
ences different from our own. Comparative and historical research of this 
sort can be undertaken with relative ease by anyone familiar with conven- 
tional legal research, and might seem to promise results that would repay the 
extra effort involved in moving beyond the usual sources. But experience, 
and our own investigation, show that historical or comparative research is 
not undertaken routinely even by scholarly investigators, and rarely carried 
out by practitioners. Perhaps we stand on the threshold of change in this 
regard, at least in certain areas of public law, as we try both to recreate our 
own. historical record and to grope forward with unfamiliar constitutional 
language into controversies that other countries have already confronted. 

Obviously, though, while the legal rules of other times and places may 
show us that our own rules are not the only (or necessarily the best) ones that 
human intelligence might devise, they cannot provide the necessary element 
of innovation and adaptation required by any legal system. At least to some 
extent, new legal problems confronting judges and lawyers can and should 
be resolved by reference to legal theory. Integration of old and new rules 
within the structure of a theory forces us to be self-conscious about when and 
how we innovate and as well about the nature and quality of what already 
exists. It also permits us to include within the same universe of discourse 
ideas that are liberated from the particular circumstances in which they 
arose. To the extent that legal reasoning is analogical, this is a particular 
attraction of theory. Thus legal theory is a potentially useful tool for judges 
and lawyers. However, the utility of legal theory is diminished by two factors. 
The first is the limited exposure of law students to legal theory. Many judges 
and lawyers are unfamiliar with, or intellectually unprepared to become 
familiar with, legal theory. The second is the nature of legal theory itself. 

Legal theory, as we have defined it, deals with traditional legal mate- 
rials - it too 1s research “in” law - yet it seeks to stand at a distance from them, 
to provide a critical perspective on them. It is explanatory and evaluative: it 
seeks to tell us, for example, how judges do or should decide cases, or how 
particular solutions do or should reflect underlying values in the law. Inev- 
itably, therefore, legal theory makes certain assumptions about the nature of 
knowledge, language, law or society, and risks leaving such assumptions 
unstated and unexplored. “Everyone is entitled to his day in court,” we 
might say, without clarifying who is “entitled,” in what circumstances and at 
what cost to whom, to what kind of proceeding, before what kind of tribunal, 
and to what end. Such questions will begin to emerge as soon as we try to put 
the theory to work, whether to decide the legal fate of an indigent who 
cannot afford counsel, and whose “day in court” is therefore a sham, or to try 
to determine how many people actually do get their “day,” whether they are 
individually better or worse off at the end of it, or to evaluate the adjudica- 
tive process in light of its capacity to clarify or mystify, to heighten or 
diminish class conflict or social peace. 

As we begin to explore all questions save the first - that of legal 
entitlement - we have to make our assumptions more and more explicit, and 
to draw more and more upon the insights of other disciplines. As this process 
continues, legal research slides along the spectrum from legal theory to what 
we have called fundamental research. But it will be noticed that in so doing it 
is pulled loose from its roots in conventional legal materials, which become 
increasingly objectified, increasingly treated as phenomena to be investi- 
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gated, rather than as the embodiment of ultimate (if not always obvious) 
truths. 

Fundamental research, as we use the term, proceeds from the intellec- 
tual perspective that law is problematic rather than certain, that its causes 
and effects, rather than its formal rules, invite scrutiny. Several examples 
will make the point. Empirical inquiries concerning the actual effect of bail 
procedures, the actual distribution of losses from industrial and traffic 
accidents, the actual practice of courts issuing labour injunctions have all 
helped us to reevaluate the efficacy and fairness of important areas of law. 
While immersion in the conventional materials of the law might (or might 
not) have generated intuitive reactions to those issues, it would not have left 
us as well informed as the empirical studies that were undertaken. Moreover, 
such immersion would not have placed debate over long-established legal 
rules and procedures on a footing that permits us to consider their social 
utility rather than their internal logic or symbolic significance. 

This is not to say that only research informed by the social sciences can 
be termed “fundamental.” Influential - “fundamental” - works of legal 
scholarship have been stimulated by developments in philosophy, linguistics 
and political theory. At the same time, fundamental research is charac- 
terized by its rejection of code, case and statute as the basic and exclusive 
subject matter of analysis. This rejection also tends to make it appear less 
than relevant to many who identify themselves as lawyers. 

No doubt research that draws upon the insights of other disciplines will 
always be regarded with suspicion by those involved in the legal system itself. 
Sometimes suspicion will be warranted. The latent characteristics of any 
system are sometimes best understood by those most intimately involved in 
it, especially in connection with the difficulties of moving from theory to 
practice. Moreover, the theory of other disciplines cannot necessarily be 
made to fit the phenomenon of law, nor are all theoreticians necessarily free 
of such human shortcomings as prejudgment and incompetence. But none 
of these concerns can justify law’s intellectual isolationism. Research “on” law 
is inescapable if law is to respond to a changing society and a changing 
intellectual milieu. 

It remains to be said that there is not much fundamental scholarship 
undertaken in Canada by legal academics. More specifically, unless we have 
been quite misled during our investigations, most Canadian lawyers and 
judges do not undertake research “on” law at all, some do not see the need 
for it, and a few indeed appear to be hostile toward it. In law faculties that are 
deeply (and properly) involved in professional training, this attitude has the 
effect of marginalizing and discouraging those engaged in fundamental 
research. Some Canadian legal scholars and some members of the bench 
and bar are in principle supportive of research “in” law. If they undertake 
theoretical research at all, this is what they are most likely to do. But to the 
extent that fundamental research is being carried out, we are indebted to a 
very small minority of legal academics, to scholars elsewhere in social sci- 
ences and humanities faculties, and to innovative foreign researchers with 
whom, it must be admitted, we have a significant deficit in our intellectual 
balance of payments. 

As we have noted, legal theory and fundamental research in law both 
reflect the influence of the world of ideas. The function of both, moreover, is 
essentially the same: to make underlying assumptions about law explicit, 
coherent, and sufficiently detailed to provide us with hypotheses that we can 
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use to evaluate past, present or future events, and if necessary recast the 
hypotheses. But what “use” are legal theory and fundamental research? 

Law reform research is, indeed, an area in which research “on” law 
does to a certain extent take place, and can be “used.” However, some of the 
interdisciplinary work in this area is compromised by the fact that it re- 
sponds to consumer demand rather than to the intellectual priorities of 
independent scholars. It is shaped, to some extent, by the fact that it will be 
used to prove a point, and that it cannot be broader in scope than the project 
in aid of which it is undertaken. When it is well done, it is usually the work of 
able academics who have thereby placed themselves in a position where they 
cannot subsequently function as tough-minded and knowledgeable critics. 
But these criticisms should not be overstressed: the basic problem with much 
law reform research is rather that it is located toward the doctrinal end of the 
methodological spectrum, and consequently fails to confront most problem- 
atic issues. 

We have not, so far, taken particular note of the competing claims of the 
world of action and the world of ideas. However, as our graphic rendering of 
research types suggests, the competition is not an equal one. In the world of 
action, legal practitioners and governments can pay for the research they 
need. And they do not pay only in the usual, financial sense of fees or 
royalties. They offer researchers recognition and satisfaction as well, as 
lawyers draw upon conventional treatises and articles to argue cases and 
judges to decide them, while governments use research of various kinds as 
the basis of new policies and new statutes. We report this fact without 
implying moral censure, but only to identify a problem that exists for the 
enterprise of legal research in Canada: the world of ideas offers recompense 
in neither form of currency, and legal theory and fundamental research 
suffer accordingly. 


Conclusion 


In subsequent chapters of this report, we look at each of these types of re- 
search more thoroughly. However, to anticipate our detailed findings, we 
conclude that law in Canada is made, administered and evaluated in what 
often amounts to a scientific vacuum. Without overstraining analogies to the 
“hard” sciences, the state of the art of all types of legal research is poorly de- 
veloped. Clients are advised, litigants represented and judged, statutes en- 
acted and implemented in important areas of community life on the basis of 
“knowledge” which, if it were medical, would place us as contemporaries of 
Pasteur, if it related to aeronautics, as contemporaries of the Wright broth- 
ers. Of course common sense and basic humanity can take us some distance 
toward a fair and workable legal system - but not nearly as far as it did in 
times past. Whether one favours or opposes recent and proposed legal 
changes in our tax system, in environmental protection, in employment rela- 
tionships, in family formation, dissolution and property ownership, two 
things are clear: first, that we no longer live in a simple legal system; second, 
that judges, lawyers and law teachers fail to exhibit the collective intellectual 
capacity to comprehend, evaluate or change today’s complex legal system. 
A brief reminder of certain developments that have occurred since we 
began our study reminds us of how often the course of public affairs in 
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Canada can be charted by reference to legal events. We have renegotiated 
our constitutional arrangements - itself'a fundamental legal event - through 
a process in which the Supreme Court’s judgment was of crucial importance; 
we have witnessed a major legislative intrusion into public sector labour- 
management relations; we have seen a virtual transformation in telecom- 
munications policy - and perhaps in our society and culture - accomplished 
by the legal decision of a regulatory agency; and we have embarked upon the 
rewriting of our Criminal Code. As a member of our advisory body asked in 
stressing the connection between basic legal research and the improvement 
of our legal system: “Could it be said with respect to any other branch of the 
humanities and social sciences that research carries such strong potential for 
improving the lot of mankind?” This question reminds us of how directly 
legal research can affect the public interest. 

If, indeed, one were to take the opposite view - that law responds to, 
rather than generates, events in the world - fundamental legal research 
would be no less important. We cannot afford to live with a legal system 
which has not been at least reconsidered, and perhaps dramatically recon- 
stituted, in the light of changes in Canada’s economy, demography, political 
culture, technology, international relations, social organization, physical 
environment and ethical sensibilities. 

Our conclusion: this country must begin to take all types of legal 
research - especially fundamental research “on” law - much more seriously. 
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Inventory and Analysis of Legal Research 


fusing. On the one hand, we have been told that there is too much 

legal research going on, deluging judges, lawyers and law-makers in a 
torrent of studies and reports. On the other, we were told by scholars and 
senior members of the bar and the judiciary that there is a desperate need 
for legal studies of all types; one well-known legal scholar said indeed that 
there are not really gaps in legal scholarship, but “vast yawning chasms.” Par- 
ticipants at our Quebec Regional Consultation spoke of the predominance 
of recherches ponctuelles (isolated, narrowly focused and rather random re- 
search), and of the absence of recherche sublime (research that involves finding 
higher levels of explanation and integration through conceptual and em- 
pirical analysis). Perhaps this pattern of attention to the technical and ne- 
glect of the fundamental gives the reason for the ambivalence so many seem 
to feel toward the question of legal research: what we have in abundance 
does not satisfy, it preoccupies. 

We decided to make our own evaluation of legal research. We realized 
how difficult it would be to assess empirically the quality of legal research in 
Canada. Others have not hesitated to offer their personal views in legal 
periodicals and in our regional consultations, and the consensus seems to be 
that mediocrity prevails, with certain exceptions. However, our concerns in 
this survey were primarily thematic and methodological: what subject areas 
are being studied using what research methods and techniques? 

We should state at the outset that we did not attempt to include in this 
analysis law-related research in the many disciplines that impinge upon law, 
such as criminology, sociology, economics, political science, philosophy, or 
history. This decision was unfortunately dictated by practical constraints of 
time and resources; and it means that the following analysis is of research 
carried out within the legal community alone. Especially in light of our 
conviction that interdisciplinary legal research should be enhanced by vari- 
ous means, we particularly regret that we have not been able to survey it 
systematically in this inventory. 


C urrent opinion on the state of research in law is contradictory and con- 
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Apart from the records of our regional consultations, we developed 
three sources of data on legal research, the first two of which were designed 
to be compatible: Canadian Law Professors and Profile of Published Legal Re- 
search; the third was the Sources of Support for Legal Research which included 
information on in-house research undertaken by various public bodies. 

To organize information on subject areas we adopted the subject 
listings of the Index to Legal Research in Canada produced for a number of 
years prior to 1978 by the federal Department of Justice. As with any scheme 
of classification, its 88 subject areas presented certain difficulties of inter- 
pretation, for it is almost impossible to develop a series of mutually exclusive 
categories free from overlap and ambiguity. Nonetheless, the list proved 
serviceable, and did not provoke criticism during either the survey of pro- 
fessors or the survey of faculties. 

In addition to subject areas, there was also the question, as mentioned, 
of the methodological approaches used in research addressing these sub- 
jects. We defined the following seven research methodologies: 


1. doctrinal, involving the detailed analysis of existing legal doctrine, 
literature, statutes and cases; 

2. historical, concerned with tracing the history of a particular develop- 
ment within the law and possibly as well its relationship to the history of 
society; 

3. theoretical, the philosophy of law or jurisprudence; 

4. comparative law in Canada, involving the common law and civil law 
systems; 

5. transnational comparative law; 

6.  interdisciplinary empirical, based primarily on empirical data, 
whether sociological, political, economic or other; 

7. interdisciplinary non-empirical, involving interdisciplinary collabora- 


tion or conducted from the perspective of another discipline (other 
than philosophy or history). 


Ninety per cent of the research by law professors involved doctrinal 
analysis. Second in frequency of use was the historical methodology, used by 
56 per cent in their primary research area. Yet it seems that “history” must 
have a special meaning for legal researchers, since only 4 per cent listed 
Canadian legal history as a first, second or third area of their research, and 
only | per cent listed other legal history this way. Respondents seem to have 
interpreted historical methodology more broadly than was the intention of 
the definition offered in the questionnaire itself, perhaps to include conven- 
tional legislative analysis and the evolution of particular legal rules. Another 
indication of the same problem is the fact that only 14 per cent of respond- 
ents conducted over 10 per cent of their library-based research using the 
general university library. The vast majority use the law library or their 
personal library. Moreover, unpublished, non-legal documentation was sel- 
dom consulted by our respondents. All this suggests that reports of reliance 
upon historical methodology probably refer to strictly legal sources and 
developments, relatively unrelated to social, economic and political history. 

About two-fifths of the law professors reported using transnational 
comparisons (42 per cent) in their research, and roughly the same propor- 
tion reported a theoretical dimension in their work (40 per cent). About a 
quarter used an empirical methodology, and roughly the same a non- 
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Table 2 
Top 20 research areas of Canadian Law Professors, by methodology 
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empirical interdisciplinary approach. Lowest in use was the comparison 
between common and civil law, something employed by only 19 per cent of 
respondents, which may reflect the low level of research in private law areas 
where such comparisons are most appropriately made. 

As with the historical approach, the reported use of empirical and non- 
empirical interdisciplinary methods needs to be qualified by a consideration 
of the research techniques actually being employed by law professors, as 
presented in ‘Table 1. A very heavy reliance on library-based research is 
evident. While library research was employed frequently by 88 per cent of 
respondents, no other approach was used frequently by more than 17 per 
cent. Indeed, the reliance on libraries, especially law libraries, is more 
marked than is warranted by the responses on methodology, which we have 
just mentioned. Although 25 per cent of respondents claimed to employ 
empirical methods in their major fields of research, we find that no “empiri- 
cal” research technique is used frequently by more than 11 per cent of 
respondents. 

Only 7 per cent mentioned personal interviews, questionnaires or 
surveys, or systematic observations as frequently used research techniques. 
Remarkably, a mere 3 per cent frequently developed new statistical data (and 
only 15 per cent reported developing new statistics “sometimes’). 

Cross-tabulation of research methodology and subject area proved 
meaningless, as for most subject areas there were very few individuals 
involved. Therefore, we selected only the top 20 research areas for this cross- 
tabulation, presented in Table 2. In preparing it we combined the number of 
respondents who reported any of these areas as their primary, secondary or 
tertiary research interest. (The number of respondents who answered our 
question on research areas was 315.) 

Table 2 shows that because of the heavy emphasis on traditional meth- 
odologies, even in fields where there is some concentration of scholars, 
extremely few areas are receiving significant study using nontraditional 
methodological approaches. Criminal law, for example, the second highest 
research area, included only six respondents doing empirical research, of 
whom only two had reported criminal law as their primary research focus. 

Of course, it might be argued that any field broken into enough 
subsections will reveal a pattern of empty or near-empty cells. Nevertheless, 
fields such as empirical research in civil rights law, or in the administration of 
justice, or in criminal law are actually broad areas and not narrow sub- 
specialities. To bring home this point, we need only point out that Canadian 
legal history per se (hardly a narrow field) was not even among the leading 
20 research areas, and can boast only eight of 315 (2.5 per cent) legal scholars 
who list it as their primary focus. 

Certain questions arise in reviewing this pattern of dispersed research 
and restricted methodology. Is the research too random? Does the pattern 
suggest there is no consciousness among law professors of the overall state of 
knowledge in law in the country? Do they fail, therefore, to situate their own 
interests and focus their own efforts within the context of a clearly (or 
roughly) delineated appraisal of the research needs of the discipline? Do 
market forces - mediated through the professional ethos of law schools - 
explain, for instance, why 29 professors are studying the doctrine of taxation 
law and only six conducting empirical research into family law or why twice 
as many law professors work on insurance law as on immigration? Is the 
disproportionate reliance on conventional doctrinal research due to the 
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absence of an intellectual orientation that would highlight the need for 
theoretical and fundamental research? Only six of 315 law professors list 
jurisprudence as their primary area of interest. Surely it is strange that 
under two per cent of law professors should devote their main academic 
interest to the fundamental theory of law itself. Or, again, does this suggest 
that somehow the study of law in Canada is conceptually lost, adrift without 
an intellectual compass? 

Profile of Published Legal Research, by Alice Janisch, takes our analysis of 
legal research beyond the walls of legal academe. ‘The survey examined legal 
publications in the five years 1958, 1968, 1978, 1979, 1980, considered 
separately both monographs and journals, and classified their contents 
according to the same subject areas and methodologies used in our survey of 
law professors. ‘Iwenty-two scholarly journals were selected to be profiled, 
and, in total, 1,627 articles in 99 volumes were analyzed. 

Who actually writes about law in Canada? The occupations of journal 
authors are shown in ‘Table 3. The proportion of articles published by 
practitioners has decreased by 10 per cent (23 per cent to 13 per cent) since 
1958, while the proportion published by law professors has increased 15 per 
cent (37 per cent to 52 per cent). Even so, roughly 25 per cent of articles are 
still produced by members of the legal profession outside the law faculties, 
including judges, practising lawyers and notaries, and lawyers employed by 
governments (usually in law reform commissions, some of whom are doubt- 
less academics on contract). 

Published monographs fall mainly into three categories: treatises, law 
reform commission publications, and government publications. Since 1958 
monograph publishing shows at least two basic developments: there is now 
something whereas in 1958 there was almost nothing, and there is a signifi- 
cant increase in the numbers and proportion of treatises published relative 
to other types of publications. 

It was not surprising that the pattern of publications by subject areas 
matched the pattern we found in research areas. Alice Janisch reported the 
following results: 


Subjects found in both journals and monographs are spread 
evenly over a wide range of the subjects in the survey list. Almost 
all subjects found in journals and monographs during the period 
surveyed represented less than 5 per cent of that year’s output. In 
both types of publications, as might be expected, certain subjects 
appeared more than others but there is no sense of the great bulk 
of legal writings being confined to a few subjects or of a few 
currently popular subjects utterly monopolizing print. Those 
subjects most represented throughout the period surveyed, Con- 
stitutional Law, Taxation, Criminal Law, Evidence and Interna- 
tional Law, never account for more than 6 to 8 per cent of 
publication in normal years. Where monograph publication in a 
subject area exceeds 10 per cent in a year studied, it can be 
explained by the existence of a Royal Commission or other in- 
quiry into that subject, which has resulted in extra emphasis on 
that subject in the randomly selected year. 


‘The most significant trend found in the analysis of subjects of publica- 
tions was an increase in the complexity of journal articles, i.e., they became 
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Table 3 
Occupations of Authors in Law Journals 


1958 1968 1978 1979 1980 
no. % no. % no. % no. % no. % 
Faculty (law) boa poe 141 47 2009) WM 2144 650 2154852 
Faculty (other) 3 ] 19 6 18 4 4] 9 Zia 5 
Student (law) Ly aa | ee) PE ME) 680 liG DO tuple 
Student (other) 0 - 3 l ] — ] - ] — 
Practitioner cs lige ae 1 il lee’ 54)" 12 39 9 avi ge ced es 
Notary 3 2 3 ] 3 a | 13 3 
Government® 8 6 1] 4 36 8 ay 9 34 8 
Judge 4. 3 8 3 9 2 1] 2 5 l 
Other? 2 ] 2 8 2 9 2 10 2 
Unidentified 9 6 1] 4 4 l 8 2 D 
2) LAL 145 301 437 432 416 
a “Government” is primarily law reform commissions. 
b “Other” is primarily accountants and economists. 
Table 4 
Methodologies in Law Articles 
1958 1968 1978 1979 1980 
(per cent) 
Doctrinal 66 Bul 60 52 58 
Theoretical 20 29 23 25 18 
Comparative (Canadian) - -- 2 ] 2 
Comparative (International) 5 6 2 3 > 
Historical 8 7 7 i 12 
Empirical 3 5 5 5 4 
Interdisciplinary - ] 2 3 5 
Table 5 
Methodologies in Legal Monographs 
1958 1968 1978 1980 
(per cent) 
Doctrinal and theoretical 82 92 90 90 
Comparative (Canadian) 3 — - = 
Comparative (International) 3 - ] ] 
Historical - ] f 4 
Empirical 13 6 5 4 


Interdisciplinary _ 


Source: Profile of Published Legal Research, A Report to the Consultative Group on Research and Education in Law. 
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more often multi-subject. Between 1958 and 1980 journal articles increased 
by 175 per cent while the number of subjects discussed within them in- 
creased by 266 per cent. 

The methodologies reflected in published legal research also showed 
the patterns of the survey of law professors but in even sharper relief, as can 
be seen in Tables 4 and 5. (In part because of their greater size and complex- 
ity, monographs were often found combining doctrine with elements of 
theory. Because of the difficulty this entailed for classification, these two 
methodologies were combined for Table 5.) The figures indicate that pub- 
lished legal research is predominantly doctrinal, and to a lesser extent 
theoretical. In journal articles, the doctrinal methodology exceeds 50 per 
cent for every year, the theoretical approach is used in 20 to 25 per cent of 
articles and only the historical, of the other methodologies, ever accounts for 
over 10 per cent of articles. This tends to confirm our earlier interpretation 
that the responses on research methodologies in Canadian Law Professors 
overstated the use of non-traditional approaches. Historical research, for 
instance, although cited by 56 per cent of professors as a research method 
involved in their primary research area, accounted for (by generous esti- 
mate) 12 per cent of journal articles in 1980, and only 4 per cent of mono- 
graphs. The preponderance of doctrinal/theoretical research in mono- 
graphic publications (90 per cent) is truly overwhelming, and our own 
judgment is that this work is much more doctrinal than it is theoretical. 

Sources of Support for Legal Research takes us one step further from the 
academic milieu, as it introduces the in-house research of government legal 
departments, law reform commissions and certain other governmental and 
nongovernmental agencies. We designed a simplified questionnaire to ad- 
minister to these organizations, in which we asked them to list their top three 
subject areas for in-house research, and to indicate whether this research 
could be classified under one or more of the following three headings: 


° jurisprudential, historical, law and society, 
. relating to social policy formulation, 
; relating to specific legislative developments. 


Respondents were asked not to report on research done in preparation 
for the provision of legal advice or services. 

Iwenty-one of the institutions we surveyed reported conducting in- 
house legal research, of which nine were government legal departments, 
and seven law reform commissions. ‘Together they employed as researchers 
over 180 lawyers, full or part time, and over 80 other professionals, full or 
part ume. We discuss the significance of this substantial quantity of research 
manpower and the practical orientation of their research in Chapter 8. 

Regarding the subject areas of government in-house research there 
appears to be a near perfect coincidence with the research interests of law 
professors. The primary areas for in-house research are: family law, criminal 
law, administrative law, administration of justice, constitutional law, prop- 
erty, and civil procedure. (A wide variety of other areas is also being studied.) 
The five leading research areas reported by law professors were: constitu- 
tional law, criminal law, family law, administrative law, and contracts. It seems 
likely that the methodological approach used in most in-house research is 
Just as predominantly doctrinal as the research of the law professors. We 
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base this judgment on the fact that the research is being conducted by 
lawyers, almost always with a view to specific legislative developments, and 
that lists of research projects undertaken by these institutions rarely indicate 
any empirical, interdisciplinary, comparative or historical aspects. However, 
given their tendency to use non-legal researchers, it is probable that research 
conducted by the Solicitor General of Canada, the Canadian Centre for 
Justice Statistics and, to some extent, the Law Reform Commission of Can- 
ada is of a different character. In summary, both in subject area and in 
methodology, with the significant exceptions mentioned, it appears that in- 
house legal research, by government departments, law reform commissions 
and certain other law-related institutions, coincides with academic legal 
research to a great extent, to the point of being almost identical in basic 
interests and approaches. 

What is the cumulative impression we receive from our various studies 
of legal research in Canada? First, the impression that legal research is 
scattered - recherches ponctuelles - was borne out in our subject area analysis. 
Whether conducted by academics, government researchers or practitioners, 
it is heavily doctrinal, tending primarily toward what was earlier termed 
“conventional texts and articles.” It is rarely “fundamental,” seldom “the- 
oretical.” Insofar as there are areas of concentration, the organizing princi- 
ple or source of leadership apparently lies outside the university community 
itself. Who defines the questions that need answers in the field of law? It 
seems that the immediate demands of governments and of the legal profes- 
sion are the predominant influences here; but these do not necessarily 
coincide with the requirements of intellectual inquiry or societal 
development. 

Given the limited numbers of legal academics in the country, thinly 
dispersed across a broad range of legal subject areas, the choice of career law 
professors as to where and how they will devote their attention is very 
important, especially in Quebec. This might imply that there should be a 
conscious effort by legal scholars to diversify the approach they take in their 
research, as much as possible according to their own perception of needs 
rather than the interests of others, and turning more to fundamental studies 
using historical, theoretical, comparative and empirical approaches. 

The need for fundamental research must be contrasted with the 
present research productivity of law professors and the factors that affect it. 
‘This contrast emphasizes the need to decide whether and to what extent law 
faculties should be considered primarily as professional training centres, or 
as centres of knowledge and social development. Despite present con- 
straints, the legal community must develop the capacity and orientation for 
dialogue and interaction with social research, intellectual advances and 
social change. And the logical location for such a process seems to be the law 
faculties. 

One of the most encouraging recent developments within the law 
faculties along these lines has been the growth of research institutes, centres 
and programs (see Chapter 3). Though most are young and in the early 
stages of developing as centres of sustained research, they seem to hold the 
promise of being able to provide the protected environment needed to allow 
legal research to mature from recherches ponctuelles toward recherche sublime, 
the critical mass of researchers needed to sustain momentum and high 
standards, and the interdisciplinary contact that is so fruitful in law. 
However, such centres, important as they are, inevitably involve relatively 
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few individuals. The large majority of law professors, and consequently the 
prevailing attitudes and practices within the faculties, are unaffected in a 
lasting way by most centres. Nor are these centres necessarily immune from 
external and especially governmental influences. Their funding arrange- 
ments sometimes require them to become involved in contract research or to 
focus energies on issues for which funding happens to be available. 

Speaking in the most general terms, then, what is needed in legal 
research is a change across the entire spectrum toward greater indepen- 
dence, patience and depth in the scholarly process, and the introduction of 
structures that can make this growth to maturity possible. 
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Academic Legal Research 


Profile of Law Professors as Legal Researchers 


ho actually undertakes academic legal research in Canada, and 

with what background and intellectual orientation? We are con- 

scious that legal research in Canada includes more than the work of 
full-time law professors. We have already noted the existence of a large and 
well-funded legal research community located in law reform commissions, 
departments of justice and the offices of the attorneys and solicitors general. 
Law-related research is also undertaken in centres of criminology, various 
university departments, legal associations, non-legal government depart- 
ments, public interest groups and social agencies. But law professors are in a 
special position. As members of universities they have an explicit mandate to 
develop a conceptual framework for understanding law and legal institu- 
tions, and to integrate the study of law with the rapidly developing disci- 
plines that surround it. Theirs should be a spearheading role, above all in 
the types of research we defined as “fundamental” and “theoretical.” 

We therefore decided to develop for the first time in this country an in- 
depth profile of full-time professors of law, including such factors as: their 
attitudes toward research; their research training and capabilities; the oc- 
cupational, funding, and reward factors that affect their research orienta- 
tion and productivity; and the relationship of research to their role as 
teachers. In sum, we were interested in exploring the present context in 
which legal research is undertaken by Canadian law professors.° 


3.We should preface the following remarks with a few words on the response rate and represen- 
tativeness of the survey (discussed more fully in the complete report). 

Responses were received from 324 law professors, i.e., about 58 per cent of the effective full- 
time complement. We compared our respondents with the total population as to rank, sex, and 
years since first law degree by using statistics collected by the Canadian Deans of Law. On all 
measures the survey population was virtually identical to the total population. There were, 
however, fewer responses from civil law faculties (approximately 40 per cent response rate) than 
from common law (approximately 60 per cent response rate), which caused slight variations 
from the civil law total population. Hence we carefully segregated all our data into these two 
groups. 
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Canadian Law Professors revealed that serious constraints on research 
are inherent in the framework within which professors work. The elements 
of a vital legal research community are almost non-existent. Only 21 per cent 
of law professors hold a doctorate in law; only 14 per cent feel their curricu- 
lum stimulates a great deal of interest in research; and no more than 6 per 
cent list jurisprudence, the basic theory of law, as their first, second or even 
third major research area. While these low numbers each may be explained 
in various ways, taken collectively, they could be regarded as a laconic 
commentary on the value placed on research by the legal community. 

The setting of a law professor’s career is fluid, distracted and in some 
ways contradictory. It lacks the definition of role and organized division of 
labour that enables individuals to find and choose directions for continuing 
development, particularly as researchers. As mentioned earlier, 40 per cent 
of our respondents were either planning to leave law teaching or unsure 
about staying. Because of this high rate of staff turnover those in the law 
teaching profession are younger than the average in other disciplines. Many 
come and go through the ranks of the legal professoriate without making the 
lifelong commitment to it that has been a precondition of development and 
excellence in other disciplines, and without generating role models to influ- 
ence new recruits. Moreover, while on faculty, most law professors are to 
some extent distracted by other preoccupations; almost 80 per cent reported 
being engaged in part-time professional work of one kind or another over 
the past five years. 

Despite their relative youth and modest involvement in scholarship (as 
traditionally conceived in the universities), law professors show a remarkable 
pattern concerning academic rank. Almost half are full professors, whereas 
less than a quarter of professors in the humanities or social sciences are full 
professors, and only 27 per cent of professors across all fields hold this rank. 
The law professors rapid advancement must be seen more as an incentive to 
remain within the law faculties than as a reward for exceptional widespread 
academic achievement. 

Indeed, focusing on the immediate occupational demands and re- 
wards of law professors’ work, the survey indicates further constraints on 
research. Although law professors are concerned with a wide range of 
activities in addition to undergraduate teaching and the preparation of 
teaching materials, their commitments do not include any substantial in- 
volvement in graduate teaching. They apparently consider it appropriate, at 
least in the short term, to take on a certain amount of part-time professional 
work, including some commissioned research. In this setting research skills 
are not always extensively developed. Professors may remain relatively un- 
ambitious in their research and are clearly not familiar with most research 
methods outside the legal library. Furthermore, the survey showed that their 
research, independent or commissioned, is directed to a rather undefined 
readership, including practitioners and judges, law reformers and social 
policy-makers, legal scholars and law students, scholars in other disciplines 
and the general public. 

Law professors as a group do not appear to be in the grip of a “publish 
or perish” syndrome. ‘They seem hard put to it to find intellectual inspira- 
tion in the legal curriculum, which they feel attempts to satisfy a host of 
teaching objectives simultaneously - from turning out competent legal prac- 
titioners and providing students with knowledge of the substantive rules of 
law to assisting them to be more reflective, analytical and critical in their 
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work and to gain greater appreciation of the impact of law on society. 

Common law and civil law professors showed some differences in our 
survey, and in Canadian Law Professors one is able to see in detail a portrait of 
two different sets of characteristics. Nevertheless, we should also point out 
that in most of the questions, particularly those relating to attitudes, objec- 
tives, research techniques and methodologies, the responses of the two 
groups were remarkably similar. 

The average age of civil law professors is slightly higher than that of 
common law professors and they are more prone to stay in law teaching. A 
much higher proportion hold advanced degrees (47 per cent of civil law 
professors have a doctorate compared with 13 per cent of common law 
professors). They are less involved in part-time work and they are somewhat 
more evenly distributed among the academic ranks, although their propor- 
tion of full professors (43 per cent) is still above normal. In short, in these 
and certain other respects, civil law professors follow the traditional aca- 
demic patterns more closely than those in common law. Their publishing 
production, for example, is much higher: only 29 per cent of common law 
professors had published a book in the past 10 years, in contrast with 62 per 
cent of civil law professors. Civil law professors are less involved in inter- 
disciplinary, historical, theoretical and transnational research than their 
common law colleagues, and rather more inclined toward doctrinal research 
(which embraces theoretical research) as well as comparative common/civil 
research. They are far more involved in research and teaching across the two 
legal systems than the common law professor. Common law professors aspire 
to greater contact with the other legal system, but remarkably few pursue it 
in research or otherwise. 

Finally, although civil law professors follow what appears in many ways 
to be a more traditional academic path, including an emphasis on doctrinal/ 
theoretical research, they are far more dissatisfied with their curriculum 
than common law professors. They see even less relationship between their 
teaching and their research, and nearly half feel that their curriculum 
stimulates little or no student interest in legal scholarship and research. The 
most telling point here may be the way in which civil law faculty perceive the 
influence of the bar. Among common law professors, 11 per cent said course 
content was affected “a great deal” by bar requirements and 34 per cent said 
they were “moderately” affected by the bar. Among civil law respondents, 
however, a full 39 per cent found course content affected “a great deal” by 
bar requirements, and 33 per cent said their courses were “moderately” 
affected. It is possible that this perception corresponds to the lower estima- 
tion of the scholarship and research side of their curriculum by the civil law 
professors, and to the fact they see less of a relationship between their 
research and teaching. Of course it does not necessarily mean that their 
curriculum is actually any less academic than that of common law. On the 
contrary: it is possible that the intense scholarly involvement of civil law 
teachers makes them more sensitive to real or perceived professional influ- 
ences, to which common law teachers may succumb either willingly or 
unconsciously. 

On the whole, the responses to Canadian Law Professors show that law 
teaching and research tend to be doctrinal, neglectful of fundamental 
theory, and distinctly lacking in interdisciplinary content and methodologi- 
cal diversity. Professors seem reasonably content to allow their priorities to 
be determined by the real or imagined demands of professional practice. 
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The principal reason, of course, is that students and their future employers 
expect that the teaching of law will be, first and foremost, the transmission - 
“unadulterated” - of a definitive body of knowledge on which a practitioner 
can depend. But is this definitive body of knowledge a reality or an abstrac- 
tion? ‘The law professor is caught in the crux of that question. 

‘The twentieth century has seen, in many disciplines, the decline of the 
old assumption that reality can be reduced to fixed and certain knowledge, 
explained by demonstrable laws. We now believe that the expansion of 
knowledge consists in continually revising and reinterpreting what ..e know, 
as new data and new explanations emerge. The term “research” means 
doing this purposefully: seeking better understanding through the re- 
discovery, reinterpretation and revision of current knowledge. 

In general, law professors seem to appreciate that the tendency to 
equate education with grasping a definitive body of legal rules is a throwback 
to this commonplace assumption, which misses the essential point of what 
being truly well-educated requires. They endorse the conventional attitude 
that neglecting research has negative consequences for a profession and for 
society. Even so, they seem unable to do very much about these perceptions. 
The pressure seems well-nigh irresistible to be “practical,” “to stick to 
basics,” to postpone research until some forever-receding, more propitious 
time. The general habit of regarding the need for research and the claims of 
immediate preoccupations in teaching law as poles apart contributes to what 
has been called the law professor’s “schizophrenia”: scholarly research and 
professional formation exist in separate worlds. Ironically, both lack ground- 
ing in reality to the extent that their interdependence is overlooked or 
ignored. 

The law professors’ so-called “schizophrenia” is, of course, only a 
shorthand reference to the situation in which they find themselves. On the 
one hand, they recognize that teaching what is involved in belonging to the 
legal profession cannot be independent of research that expands the intel- 
lectual horizons of law - historically, socially and theoretically. Indeed, most 
were attracted to teaching careers at least partly by the promise of engaging 
in research, and research remains for them one of the aspects they most 
enjoy in their academic life. On the other hand, our survey also indicates that 
the broad institutional values and framework within which law professors 
work, together with immediate occupational demands and rewards, deter 
them from using their resources effectively to do research and, in con- 
sequence, to offer a steadily enriched educational foundation for lawyers. 


Formal and Informal Scholarly Networks in Law 


We have tried to identify certain characteristics of law teachers as indi- 
viduals. But we must also consider their relationships with each other 
through the Canadian Association of Law Teachers (CALT) and other orga- 
nizations, formal and informal. 

As no doubt the CALT would admit, it has functioned primarily as a 
vehicle for establishing contact among law teachers in various parts of the 
country, and as a representative of their interests to government and to other 
professional and scholarly bodies. It has not itself undertaken the promotion 
and encouragement of scholarly research. While the annual meeting of the 
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CALT, held as part of the Learned Societies meetings, does of course 
include the presentation of papers and panel discussions, these are often 
rather hurriedly improvised and seldom involve important contributions to 
the advancement of learning. We gather, however, that a professional group- 
ing of Quebec law teachers is somewhat more successful in this regard. 

Parallel to the formal organization of law teachers, a number of small 
and rather fragile networks have developed that link Canadian scholars 
having common interests in various parts of the country. Some of these are 
organized as subsections within the CALT. Plans are now afoot as well to 
establish a Canadian “law and society” network. In addition, we should 
mention the collaborative publication of books of essays and casebooks in 
several fields of law, such annual events as the commercial law workshop, co- 
sponsored by a number of bodies, held at the University of Toronto, and the 
much less clearly defined contacts among scholars who happen to know each 
other, work in reasonable proximity, or draw upon each others’ published 
works. 

We believe that the promotion of these informal networks is par- 
ticularly important, whether under the auspices of the CALT or otherwise. 
One of the serious problems confronting Canadian legal scholars is that 
there are rarely more than one or two individuals working in any specialized 
subject area at any given law school, and that in most regions these indi- 
viduals are an expensive trip away from their nearest counterparts In other 
schools. They are therefore denied easy opportunities for formal collabora- 
tion, mutual support and intellectual sustenance. Assistance with travel costs 
for the purpose of exchanging research results or other specific scholarly 
exchanges could help to offset the disadvantages of isolation. 

In recent years, efforts have been made to promote visiting professor- 
ships and interfaculty exchanges to enable Canadian law professors and law 
faculties to expand their horizons. However, the most needed of these 
contacts - between our two legal systems and language groups - has not 
flourished, and visiting professorships are still often used to keep Canadian 
law schools in touch with leading scholars from other countries. While this is 
an entirely legitimate and important use of visiting professorships, we are 
happy to see that there is now also a tendency to encourage visits within 
Canada. We feel that it would be particularly helpful if there were a source of 
funds to facilitate collaborative work by scholars in various parts of the 
country, and particularly to encourage exchanges between civil and com- 
mon law schools for research activities or full-scale teaching responsibilities. 

Canadian law teachers have, of course, participated with scholars in 
other disciplines in various academic organizations at the local, provincial 
and national levels. It is, we hope, a sign of increasing maturity in the 
Canadian law teaching profession and of an increasing awareness of the 
scholarly potential of law teachers, that the Royal Society of Canada has 
begun to welcome legal scholars into its ranks in rather greater numbers. We 
recommend that additional forms of recognition for distinguished contribu- 
tions to legal scholarship should be considered, perhaps by the Social 
Sciences and Humanities Research Council, in collaboration with the CALT 
and the law deans. It may also be useful to enlist the cooperation of the 
Canadian Bar Association in this project, in order to give the profession a 
sense of its own stake in the promotion of creative legal research. 
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Law as a University-Based Discipline 


Law has a good deal in common with other university-based academic disci- 
plines, but there are certain features of legal training and research that 
reinforce its distinctive characteristics. Here one must begin with the recent, 
and familiar, observation by a law dean that a law school has “twin missions” 
to perform: the scholarly researching of legal questions and the practical 
training of lawyers. The duality of purpose captured by the phrase “twin 
missions” refers us back to the “schizophrenia” mentioned in the preceding 
section. This is a quality peculiar among the social sciences to law, although 
perhaps shared by other “professional” disciplines such as business and edu- 
cation. On the one hand, the scholarly investigation of legal questions places 
law squarely in the tradition of the social sciences and humanities, complete 
with the intellectual capacity and the independence necessary to explore not 
only its own special forms of knowledge but as well their social and intellec- 
tual bases and implications. On the other hand, because of its heavy empha- 
sis on education as a professional training program, law is much less akin to 
political science, sociology or philosophy than it is to medicine and 
engineering. 

The analogies between law and medicine are particularly intriguing. 
Each is a well-established “helping profession” operating in a mixed private- 
public setting to deliver services to individuals who lack the skill and knowl- 
edge to solve their own problems. Each is embroiled on a daily basis in 
intellectual controversies and tedious routine, in practical judgments and 
issues of professional responsibility, in political concerns and the con- 
sequences of affluence. And each exists within the university in an uneasy 
juxtaposition with the arts and sciences. 

Their positions differ, in part at least because of the significant dif- 
ferences in their knowledge bases. The “hard science” basis of medicine 
profoundly affects the organization of medical teaching and research, to the 
extent that we hesitate to make direct comparisons with law. At the same 
time, we offer our understanding of medicine’s place within the university 
because it may provoke those concerned with law to consider new structures 
and priorities. 

Perhaps the most radical and interesting aspect of academic medicine 
in the context of our concerns is the division of medical faculties into the 
basic sciences and the clinical departments. The former function almost 
entirely in research and teaching and their faculty members are not neces- 
sarily professionally licensed. The clinical departments include certain sec- 
tions primarily concerned with delivering health care services through 
teaching hospitals and a group of full-time professionally licensed university 
faculty who devote about one quarter of their time to practice and the rest to 
teaching and research. 

A degree of tension exists between the basic sciences and the clinical 
departments. For one thing, there are salary differences. Clinicians supple- 
ment their university income substantially by private practice and thus are 
able to earn salaries equivalent to the average medical practitioner. Also, 
students tend to gravitate toward clinical work, particularly in their early 
years. They often return to the basic science departments if, after postgradu- 
ate work, they have developed an interest in research. 

Despite these tensions, however, there is a great deal of intellectual 
interchange between the two groups. Members of the clinical departments 
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will often work closely with those in the basic sciences, having the same 
commitment to research and often very similar educational backgrounds. 
Student interest in research generally develops during the years of 
postgraduate study. In sharp contrast to law, about 50 per cent of medical 
students stay on for advanced work tied to specialization and are eventually 
formally accredited by the Royal College of Physicians and Surgeons. Per- 
haps as a result of their more extensive academic preparation, moreover, 
many physicians in private practice continue to contribute to research, often 
as part of a team, in connection with the formulation and evaluation of new 
techniques. 

Another point of contrast to law is the fact that professorial staffing in 
medical departments (1.e., those involving professionally accredited staff) 1s 
quite stable. Most teaching doctors soon become established within their 
academic careers and do not leave them. This may be due to the provision 
for a significant element of practice and supplemental income. 

Finally, despite current difficulties, as compared with law, medical 
research is very well supplied with funds. While researchers must choose 
among funding sources for those interested in their specialty, within that 
context they are usually left to pursue their research independently. There 
are also significant numbers of full-time medical researchers, usually sup- 
ported by the universities. Despite an extremely active research community, 
however, medicine, like law, does not have any tradition of research “from 
the outside,” i.e., medical and health issues, considered from a broad per- 
spective such as environmental causes of illness, the politics of health care 
delivery, or theoretical reflections on abortion, euthanasia, or the artifical 
creation of life. 

Having considered medicine at some length, we wish to stress again the 
limits of direct comparison. In the end, we note only that medicine earlier in 
this century, like law today, had to redefine itself as an academic discipline. 
And here, many argue, is the crux of our problem. 

Much of the argument presented to the Consultative Group suggested 
that the overwhelming emphasis on the practical side of legal education (on 
the “training” of lawyers for practice) has taken its toll on law as an academic 
discipline in Canada. Indeed, certain institutional arrangements seem al- 
most designed to forestall research activities. For example, law professors 
frequently drew our attention to the fact that the academic year in law, as 
stipulated by the law societies, is some six to eight weeks longer than that of 
most other disciplines. At once, this cuts into the time available for research 
by law professors, and reinforces the ethos of professional training to the 
detriment of scholarly research. In short, one of the “twin missions” of legal 
education in Canada is being undertaken against rather heavy odds. 

Just as legal pedagogy has tended to be rooted more in the custom of 
recounting the content and instrumentalities of law than of investigating 
that content and those instrumentalities as an intellectual and theoretical 
pursuit, so have professors of law been generally unaware of the research 
methodology and training of the humanities or social sciences. Otherwise, 
their formulation and investigation of important legal questions would have 
helped them to break out of a constraining pedagogical mould. ‘The Execu- 
tive of the Canadian Association of Law Teachers noted in its submission that 
lawyers who have chosen to become law teachers have not done so as an 
extension of prior involvement in research. Nor have the law faculties done 
much to encourage those who seek such involvement. 
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Our capacity to do conventional legal research was advanced only 
as a byproduct of our legal education. We did not do much 
research; we were not encouraged to do so; and with few excep- 
tions, we received little guidance in the methodology of research, 
in particular on the application of social science research methods 
to legal research. Graduate legal education - often in the form of a 
non-thesis LLM - did not ameliorate this situation. 


Most university disciplines regard graduate programs as the cradle of 
scholarship. While acknowledging that undue emphasis on the PhD may 
sometimes degenerate into credentialism, it cannot be denied that the rarity 
of PhDs deprives law of an important source of scholarly stimulus and 
standards. Nonetheless it is clear that there have been relatively few incen- 
tives for law students and professors to seek improved and more widely 
accepted graduate legal education in Canada. The ingrained habits of the 
profession, the long-standing pedagogical constraints of the law schools, and 
the tendency of many talented students to pursue graduate legal training at 
prestigious universities abroad, have combined to make the road to a gradu- 
ate legal education in Canada circuitous and disheartening. The lack of 
interest in further legal training on the part of students graduating with 
their LLB, together with the general professional indifference toward grad- 
uate degrees, has meant that most law schools are able to offer little more 
than a minimal graduate program to the small number of students who 
enrol. As long as their programs are so limited, the law schools can never 
hope to attract first-rate students in sufficient numbers to create the chal- 
lenging intellectual atmosphere properly associated with outstanding grad- 
uate schools. The figures speak for themselves. Between 1969 and 1979, of 
the 108,000 master’s degrees awarded in all disciplines in Canada only 588 
(0.5 per cent) were in law, and of the more than 17,000 Canadian doctoral 
degrees only 68 (0.4 per cent) were awarded in law. 

It is in all these respects - the general lack of training in research 
methodology at both the undergraduate and graduate levels, the modest 
offerings and enrolments in graduate schools, and the failure of graduate 
programs to encourage legal research - that law differs markedly from the 
social sciences. But if those failures can properly be regarded as one of the 
“costs” of legal education, there have clearly been offsetting “benefits” - at 
least insofar as individual law professors are concerned. As a general rule, 
law teachers have attractive alternative job opportunities in government or 
private practice, on a part-time or full-time basis. These alternatives (un- 
known among humanists and social scientists except, perhaps, for certain 
economists) have clearly played a critical role in defining the academic career 
patterns of law professors. Nonetheless, 80 per cent of the law teachers 
surveyed stated that they had entered the teaching profession because of 
their interest in teaching, their desire for the independence of academic life, 
and/or an interest in research: such figures would likely approximate (or be 
only slightly short of) those for the humanities and social sciences. 

In addition to alternative employment opportunities with their mark- 
edly higher salaries, law teachers have available to them a variety of research 
funding sources that for the most part have no equivalent in the humanities 
and social sciences. These are described in Chapter 9. Significant amounts of 
money for research and other activities are available from various sources, 
mainly governmental, for an academic discipline with fewer than 650 full- 
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time faculty members in the country as a whole. Even so, the potential of 
some sources for research funding has not been fully tapped - notably the 
provincial law foundations. All in all, there is nothing comparable in the 
humanities and social sciences to the generous non-SSHRC research fund- 
ing sources available for legal research. 

The relatively plentiful supply of alternative sources of funding for 
legal research, much of which is distributed through research contracts 
rather than grants, has apparently created at least two problems for law 
teachers in their relations with the SSHRC, which is the major (and often the 
only) external source of funds for self-initiated research in the social sciences 
and humanities. 

First, the SSHRC (and before it, the Canada Council) has not until 
recently provided salary replacement costs, and still does not provide salary 
supplements for the principal investigators of a research project. Asa result, 
law teachers who chose to seek research support from the SSHRC were 
placed at a disadvantage relative to their colleagues who sought support 
from other quarters (government departments, law reform commissions, 
and even some private research foundations) where salary replacements or 
supplements have long been permitted. SSHRC-supported researchers 
therefore had either to juggle teaching and research commitments while 
their colleagues did not, or accept a salary that, unlike those of their col- 
leagues, was not augmented by a supplement or contract fee. This particular 
problem may have been alleviated to some extent by the introduction of the 
SSHRC%s research time stipend in its Research Grants and Strategic Grants 
Programs, by which the salary of scholars may be paid for a limited period of 
time to allow them to devote themselves full time to research. 

We were told several times that the small number of applications to the 
SSHRC in the field of law was due to the fact that research support could be 
found elsewhere and that it was more easily obtainable from other sources. 
In addition, the provision of salary replacement in the Research Grants 
Program was identified as an important new factor that might encourage 
applications to the SSHRC. 

Even so, the problem of salary may continue to weigh in the balance 
when legal researchers consider whether to seek funding from the SSHRC 
or work under contract with a salary supplement provided by some other 
funding source. Only 15 per cent of the law professors indicated that the lack 
of a salary supplement had discouraged them from seeking research funds. 
Perhaps the availability of remunerated contract research explains this 
response. However, many of the law deans assigned a high priority in legal 
research to the idea of making salary supplements available for self-initiated 
research. Such a development would probably receive little serious attention 
in a survey of other social scientists and humanists. For the most part they 
(particularly the humanists) have fewer alternative sources of research sup- 
port than are available to law teachers and they are, as a rule, unable to 
obtain research contracts or receive salary supplements. 

The second problem between law teachers and the SSHRC is more 
imagined than real. It stems from a belief that law applicants do less well in 
SSHRC competitions than members of other disciplines. ‘This complaint is 
by no means unique to law teachers, nor is it new. But the law teachers 
complaint is particularly interesting, since it is not borne out by the facts. 
Statistical summaries of Canada Council and SSHRC awards between 1969 
and 1981 show that in every one of the three principal areas of Council 
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support (research grants, leave fellowships and doctoral fellowships) law 
applicants consistently did as well as, or better than, either the overall 
average for all disciplines or the success rate of related disciplines. In the 
research grant competition the total number of applications may have been 
small, but as becomes clear from the analysis of the variety of funding 
sources available to the legal researcher, that can be explained by the 
number of alternatives law professors have available to them. The fact 
remains that when law professors or students choose to enter SSHRC 
competitions they have good reason to believe that they will perform at least 
as well as, if not better than, their colleagues in other disciplines. There is no 
sign that the SSHRC fails to appreciate that it offers legal researchers 
support that is not simply a duplication of what they can secure elsewhere, 
but fundamentally different from it. 

In the context of law as a university-based discipline, we should men- 
tion legal periodicals. Probably no other discipline in Canada displays the 
extremes of law: too many reviews of one kind, and none of another. 
According to Profile of Published Legal Research, there are at least 22 legal 
journals published in Canada, largely through the efforts of students and 
professors at the law schools. However, there are few specialist journals, and 
no prestigious refereed scholarly journal published under the aegis of the 
profession’s national learned society. Much could be done to foster the sense 
of scholarship in the law teaching profession by establishing, perhaps along 
the lines already adopted by some of the larger associations in the human- 
ities and social sciences, a rigorously refereed, nationally and internationally 
recognized academic journal of quality. The establishment of such a journal 
was attempted in the 1960s. As the CALT Executive in its brief expressed the 
desire to establish a new publication, we suggest that it should follow this 
course. 


Influence of the Educational Context 


We have discussed the environment of Canadian law faculties and the char- 
acteristics of working in them in Chapter 3; we have compared the research 
of legal academics with that of other legal researchers in Chapter 7; and we 
have noted certain contrasts between law and other academic disciplines. It 
remains in our consideration of legal research within the academic com- 
munity to examine the relationship of the educational environment of law to 
academic legal research. 

In our study we found, both in education and research, that law 
professors and their faculties have a serious commitment to scholarship even 
though they admit that little is being accomplished, especially in scholarship 
that tends toward “fundamental” research. Aspirations concerning the “aca- 
demic constituency” and “interdisciplinary methodology” coexist with equal 
or even stronger aspirations to “professional relevance” and “credibility.” 
Actual performance comes down heavily on the side of the latter. Even the 
meaning of research within the context of legal education, strongly influ- 
enced by professional concerns, is ambiguous. The value accorded to re- 
search on the part of lawyers, students and even many professors usually 
ranges from positive to negative as one moves further from direct profes- 
sional applicability. 
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For intellectual inspiration, few law professors can draw on their own 
graduate work in other disciplines before coming into law, and even fewer 
have been exposed to non-doctrinal work during their own graduate legal 
studies (typically a one-year LLM) or had full-time or part-time work experi- 
ence other than as legal practitioners or law clerks. heir current research 
work is preponderantly doctrinal, and is conducted almost exclusively 
within law libraries. In their teaching, the doctrinal approach also domi- 
nates. Indeed, the doctrinal emphasis in law professors career preparation, 
readings, research and teaching is modified only by the existence of several 
leitmotifs at each stage: comparative, theoretical and historical perspectives 
claim significant adherents. But do these also imply genuinely broader 
horizons? 

Comparative work, however intrinsically interesting, is typically work 
within the doctrinal sphere. Historical work must be understood to be within 
the same tradition; after all, virtually no law teachers claim to do research in 
university libraries, let alone archives or other places where historians 
conventionally work. What, then, of theory? We ourselves defined the term 
as “philosophy of law, jurisprudence” in Canadian Law Professors, recognizing 
that while law teachers place substantive legal rules into some organized 
framework to assist comprehension and analysis, it is a framework that is 
peculiarly “legal.” Interdisciplinary work (empirical and nonempirical) is 
seldom undertaken by law professors, although perhaps they absorb the 
important ideas of our time osmotically through the thin membrane of the 
work of those whose legal theory is borrowed from more general intellectual 
trends. 

Is it really possible that codes and case law and statutes - and commen- 
tary rooted in these and directed to them - do provide the liberal education 
that law teachers apparently aspire to provide? One must understand the 
claim within its context. 

The primary business of the law schools for most law teachers and 
deans (and for most law students) is preparation for professional practice. 
Until the 1960s, classical legal education exhibited a deeply rooted belief that 
the study of legal rules prepares one for practice. Thus, any attempt - 
however limited - to treat the rules critically or comparatively, to place them 
in acontext of theory or history, or to juxtapose them with the findings of the 
social or natural sciences might be seen by comparison as a liberal approach 
to education. Certainly the practising lawyer, whose educational and profes- 
sional involvement with the rules has been much more intimate and uncriti- 
cal, might view the typical law school treatment of them today as distressingly 
disrespectful. For the practising lawyer, indeed, pursuit of speculative, pol- 
icy-oriented, and evaluative discussion about “the law” may seem quite 
irrelevant. To the extent that the profession is the “relevant other” to which 
law teaching is addressed in the long run, one can understand why law 
teachers define themselves as critical, intellectual and even interdisciplinary. 

But if the law schools were to look inward to the university community 
rather than outward to the profession they might revise their own self- 
estimate. They do not do so. Few of them teach or write for audiences 
outside the law, such as colleagues and students in other disciplines. Non- 
lawyers are rarely found on law school faculties; few hold cross-appoint- 
ments in law or associate with law professors in the neutral context of a 
centre or institute; and very little collaborative teaching or research 1s 
undertaken by lawyers and non-lawyers. Law faculties usually have (de facto 
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if not de jure) arrangements for salary, tenure and promotion that differ 
from those of other faculties - or at least some recognition of their profes- 
sional nexus. Other arrangements, such as the length of the academic year 
and faculty/student ratios, are less advantageous. But whether they are more 
or less advantageous, such differential treatment may exacerbate the intel- 
lectual gap between law professors and their university colleagues, created 
by the professional nexus of law teachers. 

At this juncture in our analysis, we propose a hypothesis: scholarly law 
faculties cannot exist within the magnetic field of a non-scholarly profession. 
Much of the behaviour of law faculties can be seen as an attempt to come to 
terms with the internal contradictions implied by this hypothesis. 

One response has been for the law faculty to attempt to extricate itself 
from its professional ties, in a search for intellectual autonomy and legit- 
imacy. While there are some full-blown historical examples of such efforts - 
for example, the establishment of a program of legal studies at Johns 
Hopkins University in the 1930s - these are few, and have been generally 
unsuccessful except in continental Europe. Other cases - one might cite 
Oxford and Cambridge as examples, or perhaps the undergraduate school 
of law at the University of Toronto in the 1930s and 1940s - were more a 
product of special historical circumstances than of deliberate design. 

The best contemporary examples are the efforts of elite American law 
schools, such as Yale, Chicago or Stanford to open up a new intellectual 
agenda for study and research in law. Even so, the limited and special nature 
of their efforts must be clearly understood. Much of their curriculum and 
scholarship remains relatively conventional; new forms of intellectual work 
attract only a minority of faculty members and students; these are the 
beneficiaries of the schools’ established reputations, based on high admis- 
sion standards, decades of close ties with the bench and higher strata of the 
bar, and the continuing professional orientation of the majority. 

On a smaller scale, similar examples can be found in Canada. A 
number of law schools do have courses and research programs that are not 
obviously related to the needs of the profession as these have been tradi- 
tionally perceived. However, no Canadian law school enjoys the prestige, 
resources and national constituency of the leading American schools, and 
most of them, such as the only provincial law school (or one of two), operate 
for the purposes and within the expectations of the local bar. This has the 
additional effect that, even when ambitious departures are attempted, they 
are often justified in terms of their potential utility to the profession. Charac- 
teristically, courses such as legal theory, legal history, or “law and ...” are 
defended on the grounds that they will help lawyers better discharge their 
professional responsibilities. Research projects, entirely worthy in purely 
intellectual terms, seek legitimacy by promising long-run payoffs in the “real 
world.” 

We conclude therefore, that there is no evidence of, and no immediate 
prospect of, a fundamental shift by most Canadian law schools away from 
their present professional nexus. It is not easy for entire law faculties, or even 
many individual members of those faculties, to make what Robert Gordon 
calls a “reverse Faustian bargain”: give back the world, regain one’s soul. Nor 
are the choices as black and white as that proposal implies. The law schools 
are discharging a valuable social function by drawing the strands of a liberal 
education through the tight fabric of professional skills and knowledge. But 
this does not deny the need to mitigate the domination of the faculties by 
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doctrinal and professional concerns, and to establish some safe and sure 
ground for the academic. As we discussed at length in Chapter 4, insofar as 
law faculties have opted to resolve the tension between scholarship and 
professionalism by frankly embracing the latter, a case can be made that they 
have not done justice to professionalism either. Given the apparent impos- 
sibility of escaping into pure intellectualism or pure professionalism, law 
faculties try to accommodate both tendencies by redefining each. Neither 
benefits. 

This process of redefinition deserves further exploration. We have 
earlier noted that traditional rule-focused analytical teaching and research 
is mislabelled “professional.” It no doubt provides students with some sub- 
stantive, if obsolescent, knowledge and teaches them to “think like lawyers” 
(in at least one of the many modes lawyers use). But it does not make them 
into lawyers. And we have seen how theoretical, historical and interdisciplin- 
ary work, as perceived and practised by legal scholars, has a peculiarly 
truncated and twisted meaning, and usually precludes direct access to the 
methods, materials and insights of non-legal disciplines. Such work may 
challenge and illuminate conventional legal analysis. It does not thereby 
convert a lecture, article, law reform commission project or Supreme Court 
factum into an intellectual enterprise. 

The context of legal scholarship, then, is usually a law school with a 
commitment to professional training. Although, as we have argued, that 
commitment is not effectively translated into reality, in such a context 
scholarship, as understood elsewhere in the university, is unlikely to thrive. 

What then are the present possibilities and prospects for legal scholar- 
ship within the present educational context? 

There are many reasons to be pessimistic. With tight university bud- 
gets, there are great pressures to increase teaching loads, sacrifice less 
popular (more “intellectual”) courses and seminars, retrench on research 
funds and released time, pare library budgets ever closer to the bone, accept 
greater disparities between law teaching salaries and those of practitioners. 
At the same time, a depressed economy and a perceived glut of lawyers 
combine to create student pressures for “useful” courses that will enhance 
their job prospects, to contribute to cynicism about the potential of law as a 
socially useful career and as a process of social ordering, and to generate 
professional hostility which may fasten upon law school activities thought to 
be anti-professional because they are non-professional. In such an at- 
mosphere, the prospects for advancing the intellectual enterprise might 
seem slim. 

On the other hand, total despair may be unwarranted. In a certain 
sense, some of these factors contain the seeds of their own contradictions. 
The advent of extreme stringency within the university, leading to strict 
rationing of appointments and promotions, may produce fiercer competi- 
tion, more ambitious scholarship, and higher expectations of performance. 
Student despair about job prospects may yield more critical attitudes toward 
the legal system, which may fuel reflection and research. Practising lawyers 
may be quite willing to see potential competitors siphoned off into non- 
professional studies and careers. 

Such contradictory possibilities tend to be self-limiting, and are in any 
event rooted in (what we hope are) transitory economic woes. However, there 
are also trends at work that, in the long run, promise improvements in the 
intellectual quality of Canadian law schools. 
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First, the secular trend is indeed toward greater intellectual attain- 
ment. In 1950, there were scarcely 40 Canadian law teachers. Today there 
are over 600. In 1950, there were few Canadians publishing law books and 
only a modest periodical literature. Today, there has been (in a relative sense 
at least) an explosion, not only in the amount of legal literature available, but 
also in the variety of methodologies and areas of interest represented. In 
1950 - or at least after the veterans’ wave had crested - admission to law school 
was available to anyone with minimum credentials. Today, only highly 
qualified students even bother to apply. 

The cumulative effect of these changes provides the greatest basis for 
optimism. As better-educated graduates of the 1960s and 1970s attain prom- 
inence within the bench and bar, legal scholarship of all kinds will probably 
be prized more highly. As successive generations of scholars embellish - or 
challenge - the work of their predecessors, standards should rise. As law 
teachers in significant numbers populate university faculties over a longer 
period of time, they may gradually gravitate toward the career patterns, 
scholarly values and intellectual techniques of scholars in other fields. 

Second, as described earlier, Canadian law faculties as we now know 
them, with arguably sufficient numbers of professors and adequate libraries 
to sustain an academic environment, have existed for hardly more than two 
or three decades. But the university is now clearly the home of the law 
faculty, and the force and stimulation of the university environment, cou- 
pled with the strong budgetary and administrative influence of the univer- 
sity, will probably tend to mould the law faculty increasingly to the academic 
model. 

‘Third, the changing nature of society, and of the role of law within it, 
may lead to something of an intellectual renaissance in law. For example, the 
new Canadian Charter of Rights and Freedoms presents legal practitioners 
with new problems that scholars can help them to grasp, but it also presents 
governments with new challenges of institutional design and draftmanship 
that also involve new legal skills. Some scholars may choose to function solely 
as professional advisers, but it is already clear that many have defined their 
contributions in terms of fundamental research and critical commentary. To 
take but one more example, changing family structures have already given 
rise to important legal changes (many of them constructed upon founda- 
tions laid by scholars) and those changes have raised fundamental socio- 
legal and jurisprudential questions which scholars are now beginning to 
address, both empirically and theoretically. In short, legal intellectualism is 
implicated in both the causes and effects of changes in law that result from 
changes in society. 

Yet even here there are potential grounds for concern. If the response 
of legal scholars is judged inadequate by those who make use of their work, 
deep disillusion may result among practitioners, judges, government, com- 
munity and business groups about the legitimacy of legal scholarship, and 
among the legal scholars themselves. “Inadequacy” depends upon expecta- 
tion as well as performance. Disaffection with legal research can only be 
minimized if efforts are made to communicate its objectives and its results in 
a form that is comprehensible to the legal community and the public gener- 
ally. If legal scholarship is consciously made accessible through communica- 
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tion that bridges the gap between specialized academic knowledge and 
general professional knowledge, then the scholarly advancement of the law 
faculty may to some extent be spared the misunderstanding and dissatisfac- 
tion that it might otherwise encounter. 


101 


> é 
sy —_ 


_ bales Dials | ay ; 

i py ay . 
i S: e hy a é a : 
avinlibip 10 anyene Wu made 


ne asenadbitine CORY sal IRE ie fegen por wvaies We 
“apein ot4, us Lari nrarsd id as sll de ii ey le 
oom withiet ting thee ae Pala diets 04, 
fe flied race fiyh Ae Aelia Pr Mir thieye 7 
ihatlatigt ~ he work, Of die 7 Novela SAG aie Tame 
rie hare 1 GIST biases pee . i | sme 


ives oh Vale. They ay BORMBIT AP e stdin i- ard) Wie Career hie 

Ties vals vane) ied Regia eu PR ; ' ron alter - 
. eng. (ye alae Hide wie % ost | ' eee 4° OP ee Oe a 

he a) Ah oh Ud iy 4 ul ie wre saiarsl ays A vate espe 

Ps LNT OPEt Ai) HITE SEV TP NE, Tia ® ay fap yt ei igs 

riinee’ Gece oa.) Bai } HiVeie > oo ee | ta 

{yim Unt thie foe sul Cites re nv 

Chad? Witte tre 5 the) (ody (inde aaa t 

iY) Will ger blidy worm oo pb liidhad >) tie ; 

i i he ! 

Li i] a cJi 7) 5 SULA ow | wt. Gy a ; 

EGY (Od) Fes aie 64 oh WHdU Cine Aree 

yer TC Atha tC Barter im Miah ian PR Sens @ hi } ~ 
erie Aiea. Hee fowiis Leal, Wow lare ive hole ee , . ere 
visite | oP : ‘ [7 ) PS fea? o time ary 

a) are , Mow ‘fire Uae atily 7 ive som 
Ties is. Lei) " ue ot WOR 

Piaget d We ve TPS 38 Fish Li) Lice ee 

P| ren? Osu ar wx aL ; SIT) Batiste pe 

ree’ tie Pe VA ewes a (Visiiie rag is . eo: 

re hee ie av te lacs) und (ee tera Bie woe 

UMS te Mi) ay meer dl tiple eties vial a 

pide in Sri iri.) eit ime | 

Deiinte RS a is 1464S Bil 1 es , i | 

wets Lt 
Yererver | vii ie | i an 64 » 

cu eee) wees Dm a iW th © ee a 

NP UT euols Wey Cece abide arr elie pavads 

Peet! SPL ile etio nih | Aisi Paes OP win)! 

jaf he} Al ia He eeice teal slesy val) Wie Mies a 
we Ap We ay 76 briwnhnaig Lht) Smee) Galle ligyal ; int candle tae a 

. 


Fie 06a ii att STH UE Tease OA 0 cea) rhial® ils oe an es | eV e REM - 
Rs Lea) ects Iii ie a) Aime rite ecb 
iriyv: ot et oe ae OCHA oF e C71) Rg tia > wv Gentle (1) iihig by 4 care MN 


“api , 


CHAPTER 


EERE SEE TT! A 
LL IL) 
Professional and Public 

Legal Research 


| Wi Ag 
Arai, <) tat 
i m ue ‘re a] 


eten 


mak 


1 Jopee fe) 
hPa ra 


U i] 
."¢ 


ag 14 


Pa BY, 
TO a 


Professional and Public Legal Research 


The Professional and Public Need for Legal Research 


strating that it helps to shape events in the “real world.” Within the ac- 

ademic world, the pursuit of knowledge is - or should be - accepted as 
intrinsically valuable, as the very reason for the existence of the university. 
Within the legal profession, research ought to be similarly valued for its own 
sake. After all, a “learned” profession’s claim to social utility, and to auton- 
omy, rests upon the existence of a body of knowledge that its members 
uniquely possess. But we know that whatever may be the significance of 
learning in general to the profession, it does not necessarily command the 
respect of individual lawyers. And so far as governments are concerned, 
while they too profess devotion to learning as an end in itself and as the hall- 
mark of civilized community, their immediate concerns and tangible sup- 
port often reflect other considerations. What can research do for society ina 
practical way? And to what extent does research provide a basis for rein- 
forcement or criticism of public policies? We cannot ignore any of these atti- 
tudes toward research. 

Practitioners doing routine work will sometimes need reliable finding 
aids and standard reference works to facilitate whatever research they do 
undertake. (In Canada, at least until recently, few good works of this kind 
have been available.) Practitioners therefore have a stake in supporting what 
we have termed “conventional legal research,” which yields such important 
secondary sources. Moreover, legal information and legal rules fit into 
intellectual structures that give shape to digests, articles, and treatises. The 
ability of ordinary practitioners to use what they find in these conventional 
sources is clearly enhanced by their familiarity with, and mastery of, impor- 
tant intellectual themes, which we have called “legal theory.” And there is a 
third aspect to the practitioner’s involvement in research. At least some 
lawyers in the future will have to deal not only with conventional legal 
sources, but also with historical, social and philosophical materials, if they 
wish to serve their clients well. To take but two examples, lawyers appearing 
in regulatory proceedings ought to have a working knowledge of economics, 
and lawyers who wish to use the Charter of Rights and Freedoms ought to be 


O ne should not have to advocate the cause of legal research by demon- 
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familiar with a wide range of philosophical concepts (e.g., “equality”) and be 
able to handle sociological data (e.g., to demonstrate “discrimination”). Thus 
“fundamental legal research” may also become relevant for at least some 
lawyers. 

Nor should the impact of conventional legal research by practitioners 
themselves be overlooked. In the course of creating new types of transac- 
tions or advancing novel arguments in court, lawyers may indeed help to 
change the path of legal development. Occasionally the effect of such activity 
can be seen ina single, dramatic event such as a constitutional decision by the 
Supreme Court of Canada. More often, it is apparent only in retrospect that 
a change has occurred, such as the invention of a new technique of dealing 
with property. 

Research, then, is important to Canadian lawyers. But we cannot say 
that its importance has been widely acknowledged by them. There is no 
professional requirement that new entrants must be able to conduct re- 
search. The few good law libraries across the country are almost all in law 
faculties; only occasionally are they found in courthouses, law firms, or the 
premises of professional organizations. The great bulk of continuing legal 
education is designed to bring practitioners up to date with incremental 
developments in legal technique or legal rules, almost never in theory or 
fundamental legal scholarship. Speculative or theoretical works on law are 
published, if at all, by subsidized university presses because there is no 
professional market for them. Formal and informal statements by profes- 
sional bodies and leaders of the profession sometimes ignore or disparage 
activities of law faculties such as research that are not perceived to have direct 
professional relevance. Not only did judicial opinions, until recently, refrain 
from referring to scholarly works; it was also thought, as earlier mentioned, 
that no work by a living author could be cited in argument. Even now, such 
citations are rarely encountered except in the appellate courts, and there 
only infrequently. A continuing controversy over the profession’s own na- 
tion-wide journal, the Canadian Bar Review, feeds on frequent demands that 
it be more practical and less research-oriented. Moreover, the profession has 
done very little on either an individual or collective basis to help to finance 
legal research. 

To be fair, there are signs of change. Some legal organizations have 
recently been established with mandates that include research. Some law 
foundations have begun to make funds available for legal research in the 
broad sense. Some lawyers and judges - more now than in times past - have 
cultivated both their own intellectual interests and their ties with the schol- 
arly community through writing, participation in seminars, enrolment in 
graduate programs, and so on. Judicial reference to periodicals and books 
(often non-Canadian, however) have become more frequent. But it still 
remains true that no established lines of communication have developed in 
law that resemble those between medical science and clinical practice. Re- 
search is not yet part of the law as it is practised. 

The same cannot be said of the impact of research upon law reform 
and public policy formation. Over the past 10 or 15 years, public legal 
research in the broad sense has become increasingly important. Law reform 
commissions, royal commissions, government ministries responsible for the 
administration of justice, administrative agencies in many areas, and com- 
munity groups serving special constituencies have all become much more 
deeply involved in legal research. In this context, legal research often 
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extends well beyond the conventional, sometimes encompassing the physi- 
cal and social sciences. 

Some law reform commissions are criticized for not conducting re- 
search with a view to explicit legislative consequences; this is a reaction to the 
fact that if they carry out fundamental legal research, its influence tends to 
be indirect and to require an intervening stage, sometimes an intervening 
agency, to generate ultimate legislative action. 

Such public research is not always free of the shortcomings earlier 
ascribed to legal research undertaken in professional practice. But although 
there are notorious examples to the contrary, governments seem willing, toa 
much greater extent than practitioners, to take research seriously. Con- 
sequently, the effect of legal research in defining new policy directions, in 
refining and revising legislation, and in shaping new administrative prac- 
tices has been considerable. 

Governments, however, have not been ready to recognize the contribu- 
tion of scholarly legal research by appropriate budgetary measures. Indi- 
vidual researchers on salary or contract are paid for their efforts. But 
independent research within law schools is not supported and the schools 
continue to be funded as if they were undergraduate teaching institutions 
with no research functions. Very few efforts have been made by govern- 
ments to create or support legal research institutes or train independent 
legal researchers to replenish the intellectual wellsprings from which they 
draw their own researchers. (We discuss this more fully in Chapter 9.) 


Professional Legal Research 


Legal practice not only involves the results of legal research, but also legal re- 
search in itself. Can professional legal research devoted to resolving the 
questions that arise in practice be considered part of legal research in the 
general sense in which we defined the term in Chapter 3? Is it something 
that is, or could suitably be, “available in the public domain, and that has a 
pertinence beyond the particular moment at which it was prepared?” While 
it generally is not, and such research was not included within our research ty- 
pologies, we noted that some of it did in fact share certain characteristics with 
the various types of research we had identified. Moreover, it represents the 
point at which theory and practice interpenetrate, at which research shapes 
action and action provides new stimuli for research. 

Professional legal research is almost exclusively research “in” law, and 
mainly resembles the type we termed “conventional legal texts and articles,” 
rather than legal theory. And certainly only a small portion of research 
undertaken by practitioners ever reaches the public domain or is likely to 
become research in our sense of having general pertinence. 

Most lawyers deal with stereotypical situations: they complete or review 
standard form documents; they argue a limited and familiar range of 
controversies. The skills upon which they depend involve exposition, nego- 
tiation and administration - seldom sophisticated intellectual inquiry. Only a 
relatively small number of lawyers spend a significant amount of tume 
investigating difficult legal issues, although obviously even lawyers engaged 
in routine work may have to undertake research from time to me. More- 
over, the context of legal practice gives a special aspect to legal “research.” 
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Professional research is not open-ended; it is problem-directed. Professional 
research does not strive for objectivity and even-handedness; it is intensely 
and overtly partisan. Professional research is not designed to investigate a 
problem exhaustively; its length and breadth is determined by constraints of 
time and money imposed by the importance of the matter and the client’s 
capacity to pay. And professional research does not seek enlightenment 
wherever it can be found; it is typically confined to a short list of official 
sOUrCes. 

Within this context, it is plain why most lawyers fail to find any general 
significance in professional legal research (an attitude that probably carries 
over to academic legal research). However, there has always been a tradition 
of “private” scholars in law and historically, non-academic writers have 
played an extremely important role in the development of the law. Most of 
the early legal treatises were written by judges or lawyers, and although they 
tended to be descriptive, setting forth the law for practitioners, some exam- 
ined the history, nature and purpose of the law, and as a result they are useful 
references even today. Indeed, some of the most insightful criticisms of the 
legal system were written by Jeremy Bentham, who, though trained in the 
law, was neither an academic nor a practitioner but a gentleman- 
philosopher. 

As recently as 1958, according to Profile of Published Legal Research, 
lawyers, notaries and judges were the authors of 28 per cent of the articles 
appearing in law journals, as compared with 37 per cent written by law 
professors. The trend, however, has been away from practising professionals 
as authors. In 1980 only 17 per cent of articles were written by lawyers, 
notaries or judges, while 52 per cent were by law professors. Though this 
change in proportions might be explained by the expansion of the pro- 
fessoriate, the amount of publishing per capita by practising lawyers has 
clearly declined as well. This decrease occurs at a time when the academic 
quality of those being admitted to the bar is probably higher than it has ever 
been, so that one would expect there to be an increasing number of practi- 
tioners capable of legal research and writing. For a profession that calls itself 
“learned in the law,” this should be a matter of concern. 

‘There are a number of important developments now taking place that 
may begin to reverse this trend, and as a result, one can detect a recent 
increase in professional participation in legal research, including authorship 
of numbers of “conventional books and articles’ (to use our earlier typology). 

First, there is the development of continuing legal education programs 
and publications. This important and rapidly growing field has enabled the 
legal profession to begin to define its research needs. Continuing legal 
education makes concrete demands for professionally oriented research not 
only of legal academics but equally of the legal profession itself, for much 
CLE material is not only for practitioners but also by practitioners. 

Second, the specialization of legal practice, and the emergence of legal 
research units within large law firms and corporations is creating a group of 
research-oriented practitioners. For specialized knowledge “in” the law, 
lawyers working in such settings are often more qualified than their aca- 
demic colleagues to speak of the state of the art. 

Third, private legal research firms are beginning to appear, providing 
legal research on a fee-for-service basis to practitioners. Such services are 
particularly useful for practitioners working outside of urban centres, away 
from reference libraries, or those in their early years of practice. The 
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research firms frequently make use of computerized legal information 
retrieval systems, such as Quiklaw. In Ontario, the Legal Aid Plan itself 
operates a similar facility to assist defence counsel. This development will 
probably strengthen the awareness of the value of research within the 
profession, and gradually add to the growing group of research-oriented 
lawyers. 

All of these developments are set in the context of the rapidly expand- 
ing field that law is today. This has called forth the need for CLE, for 
specialization, for research units, and for legal research services. And it 
certainly makes manifest the profession’s need, which we often heard ex- 
pressed, for works of analysis and synthesis - theory-based guidebooks to 
help lawyers organize their knowledge of the law, and to help law-makers 
attain a higher standard of technical legal skill in the conceptualization and 
drafting of new legislation and regulations. Moreover, observations we have 
made elsewhere on the need to strengthen university law libraries and to 
develop better research tools - both literary and computer-based - are 
pertinent here. Improvements outside the professional sphere can only have 
beneficial effects on professional research. 

When it comes to encouraging the production and use of professional 
legal research, an important aspect brought to our attention several times 
was the influence of the judiciary. An unreceptive attitude on the part of 
appellate judges toward research, even conventional legal research, can have 
an extremely important “demonstration effect” on the practising profes- 
sion. At the trial level, of course, there is a great temptation to avoid 
exploration of difficult legal issues that might be generated by research, 
because these are thought to be the business of appellate courts. Lawyers 
may therefore adopt the attitude that research is not only irrelevant but an 
expensive waste of time. This in turn influences new generations of law 
students as they absorb professional attitudes. However, to be fair, a number 
of judges whom we contacted expressed a positive attitude toward the 
citation of secondary materials in the courts, and it is apparent that such 
works are now more frequently cited in judgments. But these are still 
exceptions and, without a generally positive attitude within the judiciary, 
research within the profession will have a difficult time in establishing its 
worth. 


Public Legal Research 


While the involvement of judges and private practitioners in published re- 
search appears to have been steadily diminishing, despite recent signs of 
renewal, the opposite is the case for research by government departments 
and agencies. Sources of Support for Legal Research, which included research 
done under contract to or with grants or contributions from government de- 
partments and agencies at both the federal and provincial level, indicates 
that this type of non-academic research is very important in terms of the 
number of researchers and the number of dollars involved. 

The programs of financial aid to research in law and the large-scale 
employment of experts on a contract basis are a relatively recent develop- 
ment, dating back approximately a decade. It reflects the heightened aware- 
ness of government in the 1960s and 1970s to the importance of sound 
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research as a basis for legislative and policy decisions. This awareness also 
led to the establishment in almost all jurisdictions of law reform commissions 
and in several of special departmental research groups. Table 6 shows the 
employment of research personnel by law reform commissions, the federal 
and provincial departments of justice/attorney general and solicitor general, 
as well as the federal Centre for Justice Statistics. 

The figure of 185 lawyers working either full or part time on legal 
research for government departments and agencies may best be appreciated 
when one considers that it equals almost one-third of the number of full- 
time law professors in Canada. Indeed, in view of the fact that only about 20 
per cent of Canadian law professors spend more than a quarter of their 
working time on research, it is probable that there are more person-years 
being devoted to legal research by government-employed lawyers than by 
law professors. To this must be added the fact that governments employ 68 
non-lawyer professionals to do law-related research on a full-time basis, and 
another 14 on a part-time basis. As the presence of non-lawyers on staff in 
law faculties is extremely rare, it appears that the momentum for inter- 
disciplinary research “on” law is developing outside the law faculties. 

There are a number of important differences between government 
legal research and academic legal research. Perhaps the most important 
difference is in the degree of freedom that is accorded to individual re- 
searchers in the two settings. As an employee (or as someone working under 
contract to do a specific piece of research) a researcher must accept the fact 
that the area of research, its nature (historical, doctrinal, empirical, etc.) and 
its timing will be determined by the government department or agency in 
the light of such factors as constitutional jurisdiction, government priorities, 
and political considerations. The restricted focus of government research is 
demonstrated by the replies of government departments and agencies when 
asked to list the most important subject areas of in-house research. There 
was a clear concentration of research on a relatively small number of areas: 
family law, administrative law, courts and administration of justice, constitu- 
tional law, property, civil procedure, and criminal law. Not surprisingly, out 
of 21 respondents, 19 indicated that they were doing research in relation to 
the development of social policy. Thirteen stated they were doing research of 
a jurisprudential, historical and sociological nature, but in most instances 
this was the method rather than the objective of the research. 

As research funding is regarded as an investment, it must be justified 
on the basis of its returns, and preferably returns that will be visible within a 
politically reasonable length of time. This means that the government re- 
searcher must produce results within strict limits of time and scope. Indeed, 
while the academic too may sometimes work against deadlines, and increas- 
ingly does so under the terms of research grants and contracts, these are 
seldom as tight as those imposed by the exigencies of government or by 
political circumstances. Academic research, at least in its ideal form, has time 
to mature. 

But not all aspects of government legal research are negative. Once the 
government is convinced of the potential value of a particular research 
program, large amounts of money may be made available, and experts from 
other disciplines may be brought into the research program. Both of these 
elements are in marked contrast to legal research projects in an academic 
context. 
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Table 6 
Employment of research personnel by type of institution 


Provincial 
Departments 
Law Reform Federal of Justice/ 
Commissions Departments? Attorney general Other Total 


Lawyers 
Full time 42 al 39 6 108 
Part time ra | 1? eye 2 77 


Other professionals 


Full time ] 
Part time 3 %@) 6 14 


a Justice, Solicitor general, Centre for Justice Statistics 


i 


Source: Sources of Support for Legal Research, A Report to the Consultative Group on Research and Education in Law 
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Finally, there is a considerable difference in publishing policies be- 
tween government legal research and academic legal research. Whereas the 
normal rule in universities is that research should be published, in govern- 
ment departments, because of the sensitive nature of decisions to be taken 
on the basis of in-house research, the normal rule is that research done 
either by or for the department is not published. The same rule holds true 
for research done under contract, although the federal Department of 
Justice, the federal Ministry of the Solicitor General and the Department of 
the Attorney General of Ontario have a policy of publishing reports based 
on research prepared under contract. If the research is not published by the 
government department or agency, normally researchers are permitted to 
publish their work independently, although this is a matter of contract that 
may be varied. The Department of the Attorney General for British Colum- 
bia, for example, neither publishes research done on contract nor permits 
separate publication by the researchers. By way of contrast, all law reform 
commissions either publish or permit independent publication of research 
done in-house or under contract. However, even institutions such as law 
reform commissions, which do publish reports based on research, may 
decide not to publish the actual research studies that lie behind those 
reports. 

It is hard to see why research conducted at public expense should not 
be available to the public, unless it is in the form of advice to Cabinet or 
relates directly to some issue such as national security, preparation for 
litigation, etc. A number of jurisdictions in Canada - New Brunswick, Nova 
Scotia, Newfoundland, Quebec, and most recently the federal government - 
have enacted legislation to assure that citizens have access to information on 
government files. From the standpoint of other researchers, however, actual 
publication or at least publication of an abstract of government research 
would be extremely useful. 

There is no doubt that the massive intervention of government as a 
customer for legal research has had a great impact on the market. Although 
it has created many new research opportunities and produced large quan- 
tities of research, some of it outstanding, in the process it has caused 
distortions in the emphases of researchers as they attempt to shape their 
expertise or research proposals to fit the opportunities offered by govern- 
ment. A more insidious problem might be called the “cooptation” problem 
of government-sponsored research. There is a potential conflict of interest 
between government as contractor and consumer of research and govern- 
ment (excluding the independent research councils) as sponsor of intellec- 
tual activity. How is that intellectual activity, in theory intrinsically 
independent, affected by the fact that its patron is implicated in its results? 
Might it not be true that criticism is forestalled and potential critics coopted 
by government largesse in mission-oriented legal research? Should the 
problem of government influence in research be left toa market economy or, 
as we believe, should there be an effort made to create a countervailing force 
that will assure a greater degree of freedom for nongovernmental legal 
researchers? 

There is another source of legal research of a public nature, though 
much smaller in scale than governmental research, and that is public policy- 
oriented research carried out or sponsored by public interest groups and 
other nongovernmental organizations. As examples we might mention the 
Canadian ‘Tax Foundation, the Environmental Law Association, the Cana- 
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dian Civil Liberties Association, and various Native peoples’ and religious 
organizations. Whereas professional legal research is primarily research “in” 
law, public interest research is more often socially oriented research “on” 
law - that is, it tends to call for fundamental research. It challenges the law in 
terms of social justice and social relevance. 

Professional and public research activities do not take place in total 
isolation from research conducted in the universities. When research enters 
the public domain, it becomes part of a fund of knowledge upon which 
subsequent researchers may draw. More importantly, research generates 
more research: a judgment may generate critical scholarly commentary 
which, in turn, may yield further law reform research leading to new legal 
decisions and new research. Each may produce its greatest long-term effect 
by identifying and stimulating public sensitivity toward issues, rather than 
by providing concrete legal responses to them. 

We conclude, therefore, that governments, and especially the legal 
profession, have a much more important stake in all kinds of research than 
they have apparently appreciated previously. In their own interest, as well as 
in the public interest, they must recognize this and act accordingly, by 
tangibly supporting research as well as by changing their attitude toward It. 
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Resources for Legal Research 


needs of various groups, we must assess the adequacy of our 

financial, technological and intellectual resources to respond to those 
needs, and explore strategies for the enhancement and deployment of those 
resources. 


N ow that we have outlined the factors which determine the research 


Sources of Funds For Legal Research 


The various institutions surveyed in Sources of Support for Legal Research as 
providing funds for legal research can be grouped into six categories: 


13 provincial government legal departments, i.e., attorneys and solicitors 
general and departments of justice; 

2. federal government legal departments; 

3. law foundations, i.e., organizations created by statute in Alberta, Brit- 

ish Columbia, Nova Scotia, Ontario and Saskatchewan to receive and 

administer funds derived from interest on lawyers’ trust accounts; 

law reform commissions, both federal and provincial; 

other foundations and associations; 

granting agencies, specifically the Social Sciences and Humanities 

Research Council (SSHRC), and the Fonds-Formation de Chercheurs 

et Action Concertée (FCAC). 


SMa 


In our survey we asked these institutions to report on funds they 
provided for support of legal research either as research contracts or as 
grants to institutions involved to some extent in legal research or to indi- 
viduals for self-initiated research projects. The results as reported by our 
respondents are presented in Table 7. 

These figures could be seriously misleading without some explanation. 
Although these are the sums reported to us by the institutions listed, the 
purposes to which they are devoted often involve research only marginally. 
A substantial portion of grants to institutions is related to the provision of 
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legal services or educational activities other than research. For example, 
grants to institutions include over $800,000 granted by the Law Foundation 
of Ontario to the province's s1x law faculties to be used at the discretion of the 
faculties. Only a relatively small proportion is eventually allocated to re- 
search. Moreover, about $100,000 was granted by the Law Foundation of 
Nova Scotia to the following three institutions: the Continuing Legal Educa- 
tion Society, the Dalhousie Legal Aid Program and a Youth Alternative 
Project. Almost all the funds granted to institutions by provincial govern- 
ment legal departments were in effect funds provided to provincial law 
reform commissions for in-house research related to government priorities. 
The grants to institutions from federal government departments consist 
primarily of grants by the solicitor general to centres of criminology. 

As for contract research, much of it can be considered as supporting 
mission-oriented research, generally relating directly to government objec- 
tives, often very narrowly defined, especially in the case of legal depart- 
ments. Some of it, of course, does originate in or coincide with the 
researcher's own scholarly interests and is no doubt of a high standard. 
Contract research funds are swelled by $1.6 million provided by the Depart- 
ment of the Solicitor General of Canada alone, only a small fraction of which 
is actually granted to legally trained researchers; most of these funds are 
provided to social scientists. 

“Specified area grants to individuals” covers a large pool of money 
within the federal legal departments for which researchers can make ap- 
plication if their research fits within certain specified areas of interest. About 
$2 million is provided by the solicitor general and mainly used for crimi- 
nological and penological research. 

The all-pervasiveness of law in society calls forth a tremendous range 
of socially oriented research in which law is implicated, research of an 
immediate and eminently practical nature, often conducted by way of dem- 
onstration projects. This work would escape our research matrix because its 
orientation is more concerned with social action than with knowledge. Such 
research is supported by many government departments with no direct 
responsibilities in the field of law, or by various interest groups, and has not 
been the central object of our study. But even within the institutions we 
surveyed, particularly the federal departments of the solicitor general and of 
justice, a large proportion of the research funds available is offered for 
applied and experimental research of this kind. 

In addition to grants to institutions, contracts, and specified area 
grants to individuals, about $450,000 is made available as grants supporting 
self-initiated projects of individual researchers, without restriction as to the 
research area. Almost all of these funds are provided by two granting 
agencies, the SSHRC and the FCAC. The law faculties themselves have 
similar research funds, totalling approximately $750,000 in 1981, of which 
about half was received from law foundations. A large part of this sum is 
devoted to the preparation of teaching materials. There are also varying 
amounts of university research funds available to individual researchers, 
some provided through the General Research Grants program of the 
SSHRC. We do not know how much of these university funds was awarded to 
law professors. 

Finally, there are 12 to 15 legal research institutes, centres and pro- 
grams located in the law faculties. As mentioned in Chapter 3, the budgets of 
such organizations totaled $3 million in 1981. Many of the sources of these 


Hy 


funds (foundations, governments, universities) were among those surveyed 
in Sources of Support for Legal Research; nevertheless this $3 million includes 
additional funds beyond those reported above under “grants to institu- 
tions.” Here again, however, we must emphasize that although the budgets 
of such institutes and centres do contain allocations for research, they are 
often devoted primarily to purposes other than research, as the following 
examples illustrate. The Prepaid Legal Services Program of the Windsor 
University Faculty of Law is basically intended to test and evaluate a type of 
legal services insurance plan. Similarly, the Community Law Program, also 
at Windsor, is heavily oriented toward legal services. The Institute of Com- 
parative Law at McGill’s Law Faculty is devoted entirely to graduate studies, 
and many other funded programs (for example, Law and Economics at 
Toronto, and the Institute of Resources Law at Calgary) are heavily involved 
in teaching as well as in research. 

It became clear to us that to attempt to speak definitively in strict dollar 
values about total funds devoted to supporting law-related research, dis- 
tinguishing the types of research supported and the types of conditions 
under which funds were provided, would amount to a large-scale research 
project in its own right, going beyond our reach, and probably unnecessary. 
We have not been able to take the measure of grants made to humanists and 
social scientists, other than those in law itself, to support research that in 
some way provides insights pertinent to law. Nonetheless, our own study, 
albeit with some limits in scope and precision, covered at least the principal 
sources of research support for legal scholars and provided us, we believe, 
with a good overall impression of the funding situation. 

Despite the impressive amount of research funds reported above for 
law-related research, Canadian law professors were surprisingly dissatisfied 
with the availability of research funding opportunities. Only about 30 per 
cent considered funding opportunities for either self-initiated or commis- 
sioned research as either “good” or “excellent,” while about 50 percent 
considered funding “poor” or “fair.” This prompts certain comments on the 
situation we have just outlined. 

‘To begin with, very little of the large amount of research-related funds 
granted or given out on contract is actually available to individual scholars 
not working within law reform commissions or certain research institutes 
within law faculties, or not interested in the kinds of research for which 
government contracts, grants or contributions are available. And despite the 
abundance of mission-oriented research funds, law professors are not com- 
pletely involved with this type of research - only 14 per cent allot to it more 
than 10 per cent of their working time, while 55 per cent spend no time on 
commissioned research. 

What law professors want to do in research and what funds are avail- 
able for it are somewhat at odds. Most law professors need only small 
amounts of research funds to devote to self-initiated projects. This kind of 
funding is the least available. Thus, we find that the factors most discourag- 
ing to law professors in their search for funds were “granting agencies not 
prepared to entertain projects in the desired area” (affecting 23 per cent of 
respondents to our survey) and “overly complex application procedures” 
(affecting 19 per cent of respondents). In our regional consultations we 
heard that law professors felt that the policies of those providing research 
funds in law were too dirigiste, and that the steps required to obtain the small 
amounts needed were often excessive and deterring. 
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On the other hand, law professors clearly do find some funds available 
for self-initiated projects. Among the respondents to the Canadian Law 
Professors survey, 58 per cent had received funds for self-initiated research 
over the past five years (compared with 29 per cent for commissioned 
research). Most of these funds were provided by the university or law faculty 
or the SSHRC (mainly in the form of leave fellowships for sabbatical as- 
sistance), and the amounts involved were generally small. 

The frustration of law professors with research funding seems to us to 
have several root causes. Their research training is limited, acutely so when it 
comes to “fundamental” research, and much of their self-initiated research, 
therefore, has an exploratory, rather tentative quality. To nurture such 
research they require, in addition to time, a program of small, decentralized 
and accessible funds, in contrast to the rigorous, formal granting systems of 
central agencies, which are often geared to more ambitious projects. Uhey 
seem unprepared to take advantage of the mission-oriented government 
funding which finds its way toward the interdisciplinary end of the spectrum 
of research methodology. And if they do undertake such work, they some- 
times lack - and cannot develop - the intellectual groundwork that would 
lead, over time, to a social science that is genuinely a legal science. There 1s 
therefore the feeling of working in some “other” discipline’s territory. Hence 
there is pressure to stay in the familar terrain of legal doctrine. ‘There must 
also be considerable frustration at the fact that pursuing an independent 
interest in fundamental research or in legal theory seems not only to cut 
them off from the bulk of research funds in law, but also to cause them 
financial loss, since the same time could be invested lucratively on research 
contracts or on professional work. 

The outstanding factor in research funding in law 1s the enormous 
supply of funds for research in areas of interest to government, dispensed by 
law reform commissions and government departments. Law faculty re- 
search centres and institutes often respond to these interests and receive 
substantial government funding. It is hardly surprising that the leading 
research areas as reported by law professors read like a list of the main areas 
of interest to governments as reported by departments and law reform 
commissions. This is not to say that law professors are not interested in the 
same areas on their own account. But in part this pattern may be due to the 
heavy financial advantage of government-oriented research. Considering 
the large number of in-house government researchers (162 full time, 83 part 
time) does it make sense for law professors to concentrate on almost exactly 
the same areas? Although law professors claim they are not primarily inter- 
ested in commissioned research, it does seem that their research priorities 
are externally determined nonetheless. Despite dissatisfaction with dirigiste 
funding policies, they seem to pursue on their own initiative research 
orientations that are financially supported by the government and that were 
often initially established under government sponsorship. 

It must also be said that law professors have, on the whole, made only 
modest and sporadic efforts to involve themselves in large-scale indepen- 
dent research enterprises that require significant financial support. Neither 
government nor the funding agencies are to blame for this. Of course, if the 
research ambitions of law professors were to expand, especially in the 
direction of fundamental and theoretical work, new funding demands 
would be generated. 
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To summarize: the funding of legal research is dominated by the large- 
scale, well-provisioned, mission-oriented, government legal research com- 
munity (including both federal and provincial governments). Little of the 
funds of that community finds its way into the general support of academic 
legal research. Independent funds available to individual legal scholars for 
self-initiated projects from these mission-oriented sources are a rarity. 

It therefore becomes important to consider the question of the balance 
between governmental and academic legal research. Equally important is 
the consideration of the extent to which these two are interrelated. At 
present it does not appear that any appreciable support (with rare excep- 
tions) extends from the governmental research community back to the 
academic, except insofar as it relates primarily to government purposes and 
only incidentally to academic ones. On the other hand, the governmental 
community draws heavily on the academic community, which in this sense 
might be said to suffer from an overly “good” balance of trade. The heavy 
preponderance of government concerns seems not only to deflect the re- 
search interests of legal academics, but also to inhibit their development of a 
methodologically grounded legal science. 

We should add a note on the support of the legal profession for legal 
research, only briefly mentioned so far. We are aware of a few initiatives of 
the profession in this regard; there may be others. The Foundation for Legal 
Research was established in 1959, following the Scott Report, as a trust for 
the profession to concentrate resources for legal research. After 23 years, its 
assets stood at a modest $0.5 million, producing about $80,000 annually for 
granting purposes. A large part of the funds are devoted to a program of 
special scholarships for journalists to spend a year studying law, with the 
remainder used to assist the support of various small research projects 
related to the practice of law. The Osgoode Society was established in 1979 to 
promote interest and research in legal history in Canada, and in Ontario 
particularly. A portion of its funds (30 per cent in 1981) is provided by 
membership fees which include participation in a volume-per-year book 
club arrangement. In 1981 the Society granted $10,500 to five researchers. 
Beginning in 1983, it plans to make available up to three research fellow- 
ships of $10,000 each to provide income replacement for individuals work- 
ing on legal history. The legal profession’s support of the Canadian Bar 
Review can also be considered a contribution to legal research, as well as 
certain small amounts distributed by the law societies. For example, in 1980 
the law societies combined to provide about $65,000 to the Canadian Law 
Information Council (CLIC), which does conduct certain kinds of law- 
related research. Furthermore, law faculties occasionally receive donations 
from lawyers or their estates. 

On the whole, however, the legal profession has not made a significant 
or sustained commitment to supporting scholarship. It has left this respon- 
sibility to governments, and it seems that government concerns are coming 
to predominate in the field. This situation is anomalous for a profession that 
places a high premium on its independence, and serious as well in terms of 
the extent to which sustained academic research is unlikely to focus on 
private law, other legal fields of interest to practitioners, or on issues related 
to the circumstances and institutions within which lawyers practise. 

There are, however, some encouraging initiatives to be seen. The 
Chambre des Notaires in Quebec has an admirable tradition of conducting 
and supporting professionally related research of high quality. At least one 
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of the law foundations, British Columbia, has recently begun to provide 
support directly to individual academic researchers. The Law Foundation of 
Alberta provides substantial support to the Institute of Law Research and 
Reform at the University of Alberta and to the Canadian Institute of Re- 
sources Law at the University of Calgary. We have also mentioned the Law 
Foundation of Ontario’s grants to the law faculties. We hope that these and 
other law foundations or professional bodies will increase their research 
support. Although the funds involved do not generally come from the 
profession itself, their use is largely directed by the profession and could be a 
means for the profession to give a concrete expression of approval to the 
value of research. 

Finally, we must note the small role played in the financing of legal 
scholarship by either charitable foundations or law school endowments. 
With a few exceptions, such as several recent grants by the Donner Canadian 
Foundation, legal research has not been a priority for nongovernmental 
granting agencies or foundations. We are convinced, however, that if they 
were aware of the potential social and intellectual contribution of fundamen- 
tal legal research to societal development, they would be led to accord great 
support to it. Law school endowments are of immense importance to the 
great American law faculties in maintaining comprehensive research librar- 
ies, offering faculty members released time for research, funding research 
professorships and the like. The lack of such endowments in Canadian law 
faculties helps to explain the lower level of scholarly activity in this country. 


Research Tools and Publications 


We have considered the financial resources that support research in law. We 
now consider the technological resources of legal research, the tools used by 
academic and professional researchers especially in conventional legal re- 
search. The efficiency and accuracy of legal research is dramatically affected 
by the quality of the tools available to the researcher. Many interventions at 
the regional meetings, as well as briefs, pointed to major deficiencies in the 
current condition of research tools in Canada. Until this situation 1s re- 
medied, the overall state of legal research will inevitably be affected in a 
negative way. 

A good overall appraisal of the adequacy of research tools in Canada 
was obtained by a question in Canadian Law Professors that asked their 
estimation of the following: general texts, finding aids, bibliographies and 
automated information retrieval. None of these was rated “excellent” by 
more than 8 per cent of our respondents. General texts and finding aids 
were considered “good” or “excellent” by abouta third of the law professors; 
bibliographies received the same ratings from about one quarter; automated 
information retrieval (on which 34 per cent had no opinion) was rated 
“ood” or “excellent” by only 12 per cent. About two-thirds of the law 
professors, then, rated all research tools as “poor” or “fair.” 

In calling for briefs we wrote to the major law publishers - in fact we 
placed advertisements in some of their publications - but to little avail. We 
received almost no response. This may reflect a diminishing interest in 
academic legal publishing among Canadian law publishers. Academic pub- 
lications in law seem to hold no appeal for the 30,000 members of the 
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practising bar. One publisher told us that print-runs of scholarly books 
would normally be only one to three per cent of the number of Canadian 
lawyers. In his words, “Among law publishers, the practising bar is notorious 
for its reluctance to purchase any book that is not directly applicable to day- 
to-day activities.” While the potential market is therefore dismally small, the 
costs of production have risen rapidly in recent years, making unit costs of 
law books that are not practice-oriented almost prohibitive. 

On the other hand, practice-oriented law books, such as law reports, 
apparently suffer from over-competition among existing publishers and a 
lack of rationalization of those publications now on the market. This has led 
to duplication and overlap of publications in certain areas, with a detrimen- 
tal effect on overall quality. 

We might offer a few illustrations. Between 1970 and 1976, there were 
no statute citators in Alberta. At present there are three. In some Atlantic 
provinces there are none. Ontario and British Columbia have at least two 
each. A similar situation exists for case reports in certain jurisdictions. In 
Alberta, the Alberta Reports and the Alberta Law Reports cover basically the 
same ground. In addition, there are two series of unreported Alberta cases. 
We note also the proliferation in recent years of many specialized reporting 
services. While these too exhibit some overlap, their quality is generally high 
and they have the attraction of being both current and comprehensive. The 
difficulty is that their price puts them beyond the reach of most non- 
specialist practitioners and even some libraries. There has been an excessive 
and unneccessary multiplication of law reports, while case law indexing 
remains cumbersome and confusing, all of which serves more to obscure 
than to illuminate the formal sources of law. There have been difficulties as 
well in organizing computer-assisted legal information retrieval, and com- 
petition and duplication are problems in this field too. Meanwhile, there are 
apparently plans afoot to place the Canadian Abridgement on computer, a 
move that would not necessarily enhance the utility of that publication to 
many of its users, especially those without access to computer terminals. 

Having mentioned computerized legal research tools, we have an 
important concern to voice in this regard. As in many other fields, technol- 
ogy has brought mixed blessings to legal research. To the extent that new 
retrieval systems are being introduced in conventional legal research, they 
promise to reduce drudgery and enhance thoroughness, but these systems 
are inevitably costly, and any consideration of costs reveals numerous 
problems. 

Are students in well-endowed law schools to be trained in computer- 
based research, for example, while those in less affluent law schools are not? 
Or are rich professors and students at all law schools to enjoy advantages 
over those who are poor? Such developments would have undesirable effects 
on the scholarly community. Translated into the context of professional 
research, the results would be completely at odds with all our notions of 
justice. Large law firms with wealthy clients - including governments and 
their legal advisers - would enjoy even greater advantages relative to their 
less well-off adversaries than is now the case. Justice-by-computer is not 
likely to be equal justice unless deliberate steps are taken to make it so. 

We ask governments to consider carefully measures that will prevent 
the use of computers to ration justice. For example, government consent to 
the use of statutes and judgments (for which the Crown holds copyright) in 
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privately owned databases would be granted only if arrangements were 
made to guarantee equitable terms of access. 

There is a great need for organization and improvement in Canadian 
legal publishing. Publishing dollars could be more effectively spent on 
additional or improved research tools rather than on duplicating types of 
publications already available. There are many areas where gaps could be 
filled or where the quality of existing tools could be improved. ‘The rational- 
ization of indexing systems alone would be a great advance. We certainly 
applaud the efforts of the CLIC toward this goal, and toward the general 
improvement of the accessibility of legal information. 

One research tool that is desperately needed in Canada is a com- 
prehensive, bilingual legal dictionary incorporating both the common and 
civil law systems. Indeed, we were encouraged to hear that work on legal 
dictionaries is proceeding independently by individual scholars in at least 
two universities, and we have already suggested their collaboration. In the 
long run a large-scale effort of collective scholarship may be necessary, for 
what is required is the kind of comprehensive reference work that would 
greatly assist the underexplored field of comparative common law and civil 
law studies. A complete upgrading of Words and Phrases Judicially Considered 
would also be useful, preferably on a bilingual and bisystemic basis. 

We also lack in Canada a publication comparable to Halsbury’s Laws of 
England. The closest counterpart is the Canadian Encyclopedic Digest (C.E.D.). 
This publication has certain strengths, such as the section written by a 
Canadian academic that deals with administrative law. However, as a whole 
the publication exhibits regional problems. C.E.D. (Ontario) dependably 
covers Ontario, and C.E.D. (Western) similarly covers the West. However, 
there is no reliable coverage of the law in the Atlantic provinces. C.E.D. 
(Ontario) has no particular editorial policy on this point; it is up to each title 
author to decide what should be included relating to other parts of the 
country. Quebec decisions are mentioned only randomly. 

Reference should be made to the Canadian Abridgement, which 1s essen- 
tially a digest containing certain extra features. While this is a useful re- 
search tool, certain deficiencies in its organization and content have been the 
subject of comment. For example, it claims to contain “decisions from the 
Courts of Quebec of universal application,” but this limited coverage does 
little to help researchers to engage in comparative civil/common law re- 
search. Moreover, the Abridgement is organized to give the impression that all 
law is case law: reference to statutes is generally contained at the very end of 
sections, even though for any particular topic it may be the statute law that is 
most significant. There is coverage of statutes and cases judicially consi- 
dered, but no complete cumulative table. Finally, there is a periodical index- 
ing feature arranged by topic that adds little to the existing Index to Canadian 
Legal Periodical Literature, and is of no particular use. 

As for the Index to Canadian Legal Periodical Literature, its relatively 
recent appearance marked an important advance in research tools. 
However, the /.C.L.P.L. suffers from several weaknesses. The most obvious 
of these is its slowness in indexing current publications, which reduces its 
value to users. Less obvious is the fact that it surveys publications in the social 
sciences and humanities only on a limited basis. Uhus it fails to do as much as 
it could to direct legal researchers to articles on law that might otherwise 
escape their notice. This is a point of particular significance in the promotion 
of interdisciplinary scholarship, since inclusion of other relevant mater ials 


122 


would broaden the perspectives of both academic and professional users of 
I.C.L.P.L. There is also the much more difficult problem that the /ndex (like 
all other legal indexes) is organized around traditional legal concepts and 
categories. ‘This tends to obscure or conceal newly emerging concepts and 
categories of legal research that are often derived from other disciplines. To 
offer but one example, articles on “informal dispute settlement” might be 
indexed under labour law, administrative law, family law, contracts, civil 
procedure, etc., but would not be collected together under that specific title, 
where a researcher might expect to find them. The organizing ttles of the 
Index should respond more quickly to changes in the direction of legal 
research if it is to meet the needs of researchers. 

The above examples illustrate some of the deficiencies in the publish- 
ing scene as related to research tools in law. However, by no means should all 
of the responsibility for deficiencies be laid at the feet of publishing com- 
panies. The profession has apparently been satisfied with the present prod- 
uct, or at least has not expressed dissatisfaction. Moreover, legal academics as 
a group have contributed relatively little to the development of research 
tools. For example, annotations of rules of court and of major statutes in the 
tax, bankruptcy and criminal law areas have often been prepared by judges 
and practitioners. While their participation in such endeavours should be 
encouraged, the general lack of participation by academics in the develop- 
ment of research tools is unfortunate. The researchers themselves have the 
clearest idea of the tools they require to do the best work; if they take no 
active part in the design and preparation of these tools, the situation is not 
likely to improve significantly. Without their participation, perhaps the best 
hope for consistency, quality and thoroughness in research tools may be the 
development of a larger quasi-academic in-house staff by the law publishers 
themselves. 

In one area, however, responsibility for improvement resides almost 
entirely within the academic community. We refer to the arduous but essen- 
tial task of producing high-quality, authoritative treatises in various fields of 
substantive law. While some such treatises have been produced in recent 
years, there are many fields of law in which lawyers, students and even 
researchers must depend on foreign treatises. These are often of marginal 
relevance to Canada, given our distinctive social and legal development. 
Moreover, reliance on such treatises deprives Canadian law of its intellectual 
infrastructure; it creates a body of law without bones. 

The historic function of the legal treatise is to record, analyze, and 
synthesize developments in the law, to evaluate these developments, and to 
point the way toward new and better syntheses. The treatise thus becomes a 
reference work that enables judges and lawyers to deal with legal rules in a 
systematic and purposeful manner. Moreover, the treatise often creates a 
new analytical paradigm, which engenders academic debate, stimulates the 
growth of legal theory, invites empirical verification or disproof, and points 
the way for law reform projects. All of these functions suggest that if the 
work of writing treatises 1s not undertaken by academics, it probably will not 
be undertaken at all. 

Recognizing the autonomy of the commercial publishers, we nonethe- 
less recommend that a meeting be held as soon as possible, under the 
auspices of CLIC, to consider with them the present state of legal research 
tools. A necessary step toward such a meeting would be a careful evaluation 
of existing tools that builds upon Canadian Law Professors, samples profes- 
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sional users, and perhaps as well tests empirically the thoroughness and 
accuracy of the various devices available. 

We now turn to an important issue affecting interdisciplinary re- 
searchers: the accessibility of data. In several respects, we are concerned that 
fundamental research on law may be inhibited by the absence of certain 
kinds of data or by the presence of rules that limit access to them. Historical 
and socio-legal research examining the performance of courts, prisons, or 
lawyers is very much dependent upon documentation that may be hidden in 
archives or current files, routinely destroyed, or simply never collected in 
usable fashion. For example, we may never learn much about what lawyers 
did a hundred years ago, or do today, because professional ethics prevent 
any disclosure of a client’s files. Or, to move into the public sphere, collections 
of judicial or other statistics may be organized to reflect administrative needs 
rather than their potential utility to researchers. 

We urge strongly that professional bodies and governments enter into 
discussions with academic researchers with a view to reconciling the interests 
of all concerned in access to legal data. No doubt some simple improvements 
in administrative procedures will be possible, but, in the end, it may be 
necessary to amend professional regulations or even enact new legislation. 

Finally, we wish to stress that the improvement of legal research tools, 
and of the primary materials to which they give access, ought not to be 
regarded as a matter of parochial concern for private practitioners and legal 
scholars. Law is not simply part of our cultural heritage; it is a fact of daily life 
that affects the activities of governments and businesses, groups and indi- 
viduals. Law belongs to everyone - not just to lawyers. Legal materials and 
law libraries should therefore be viewed as a national resource. In urging 
that greater attention be paid to this resource, we hope to improve the 
efficiency of the justice system by facilitating the work of professionals 
involved in it. 

At the same time, we would be remiss if we did not stress the need to 
provide direct access to legal information for a broad spectrum of interested 
persons who want to learn about their rights under the new human rights 
charter, social legislation, or landlord and tenant law, or to form their own 
judgments about the quality of our legal system. Preliminary work toward 
this end was begun some years ago by the Law Reform Commission of 
Canada. We urge the Canadian Law Information Council to take the lead in 
promoting better public access to information about the law. 


Limited Resources and Crucial Themes in Legal Scholarship 


Given limited human and financial resources for research, there is a great 
temptation to propose that these be directed toward specific areas of 
research, especially those thought to have the highest social priority, a tend- 
ency we earlier referred to as dirigiste. Indeed, some funding agencies have 
designated “strategic areas of research.” These designations either limit the 
availability of research funds to particular areas in law, or give preference to 
project applications relating to those areas. 

Along with many deans and law professors, we do not believe that this 
approach is ultimately in the best interests of legal research, including 
research in the favoured areas. It can stifle the spontaneity of research ideas 
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and development crucial to the health of,a discipline. It may also have the 
effect of denying research support to projects that are equally valid, or more 
pressing than the designated strategic areas. And it may attract hastily 
conceived research proposals from individuals whose marginal interest in 
the subject is inflated by the prospect of funding, but who have neither a 
history nor a future in the area. Indeed, the designation of ° strategic” areas 
may be a misnomer; a more apt term would be identification of “targets of 
opportunity.” 

Sustained and fundamental research activity is much less likely to 
occur when the motivating force 1s government promotion rather than the 
genuine intellectual curiosity of a body of scholars. Such activity 1s essential 
for the formation of a genuine legal science. Our own overall strategy is 
presented in the following chapter. But here we want to mention certain 
crucial themes, in which scholarly initiatives might produce maximal return 
for effort invested, or which might provide a basis for further growth. 

In keeping with our conviction that the best research flows from a sense 
of excitement and urgency within the scholarly community, we hesitate to 
propose specific subject areas that are particularly suitable for development. 
Some legal researchers have responded to the challenges presented by such 
current issues as resources, economic regulation and women’s rights. Some 
of them may have been motivated by or at least able to take advantage of the 
granting priorities of government and of private funding sources. However, 
in areas such as jurisprudence, law and economics, legal history and access to 
justice, recent initiatives appear to have originated within the academic 
community. There is nothing to distinguish these two research streams from 
each other in terms of either intellectual challenge or legitimacy: indeed the 
two may sometimes converge. But the crucial importance of the latter group 
of subjects is its ability to stimulate and inform research in any area. ‘Thus, 
while the social influence of the latter group is less immediate, it may in the 
long run be greater. 

Thus there exists in Canadian legal research an important opportunity 
in the interdisciplinary area that will be hard to exploit because of the dearth 
of researchers with interdisciplinary capability. Typical of the areas that are 
ripe for attention are law and language, law and social policy, the operation 
of public law and criminal law institutions, law and medicine, law and 
politics, and law and business. Among and within each of these broad areas 
and others, there is ample opportunity for uncoerced, individual initiatives 
and the potential for overall scholarly development as well as social benefit. 

The establishment of institutes and centres has helped to foster re- 
search in certain areas, and we have stressed on several occasions the advan- 
tages such centres provide in attracting funding and providing for a 
sustained research effort in bringing scholars together, in generating stu- 
dent interest, and in generally counteracting the many distracting influ- 
ences that conflict with academic legal research. Research centres, however, 
have certain persistent problems. There is the risk that the law faculties with 
which such institutes are affiliated may tend to rely on full-time researchers 
to provide most of the scholarly output for the faculty, rather than seeing 
research as a legitimate and valuable sphere of activity for all law teachers. 
The careers of full-time researchers may also be marginalized vis-a-vis those 
of other colleagues because they are engaging in activities not considered 
traditional or conventional. We hope that this situation may improve as full- 
time research positions become more common in Canada. As with all institu- 
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tions, research centres may also develop a degree of inertia that can only be 
dispelled by periodic internal renewal and external review. 

Despite these difficulties, we remain convinced that legal research will 
be intensified by the presence of active research centres, creating an environ- 
ment in which research is highly valued and provided with the necessary 
stimulation and support. Crucial to their long-term success and utility is a 
close relationship with a law faculty and, ideally, provision for some form of 
personnel rotation to permit the involvement, at various times of as many 
professors as possible. 

There can be no doubt about the need for more comparative legal 
research. This lacuna is especially evident in Canada where, although the 
common and civil legal systems exist side by side, there is remarkably little 
analysis of the differences and similarities of the two systems. Indeed, it is 
probably fair to say that few lawyers from either system have even a nodding 
acquaintance with the key aspects of the other. Canada provides a perfect 
laboratory for work in this field. 

In the past, comparative work in this area has tended to focus on the 
private law side and to stress comparisons of a rather formal and technical 
nature. Yet one of the most striking experiences in our deliberations was the 
gradual realization that there are profound differences in the way the two 
systems approach broader legal issues and problems. The exploration of 
these deep differences of underlying conceptual frameworks (sometimes 
called philosophical archaeology) could be most revealing not only for 
comparative common/civil research, but for philosophical research on law 
itself. It was once suggested to us, for example, that Canada’s two legal 
systems and linguistic groups offered the opportunity to study the interrela- 
tionship of language and law, considering language in its role of shaping 
thoughts and perceptions. This analysis would relate directly to recent 
attempts to make legal language and legal concepts intelligible to non- 
lawyers, which in turn might stimulate lay participation in the legal system, 
and affect what lawyers do and how law is taught. In any event, whether the 
comparative research be fundamental, theoretical or conventional, more of 
itis needed. We have also mentioned the need for a bilingual legal dictionary 
of the two systems, and for more exchange programs. 

Considerable interest is developing in the need for research in legal 
education, in the context of training law students, continuing education for 
lawyers and public legal education. A proposal has recently been made to 
establish a Canadian Centre for Studies in Legal Education at the University 
of Calgary that would help to focus these interests. ‘The functions of such a 
centre would include carrying out research and writing projects on legal 
education; acting as a resource centre to law schools, bar admission courses 
and CLE programs; and coordinating seminars, clinics and conferences. It 
would almost certainly become involved in the development of new teaching 
techniques, especially where the use of computers and visual aids make cost- 
saving cooperation imperative. (The economic and intellectual advantages 
of cooperation will probably influence the production of conventional teach- 
ing materials.) We warmly endorse the establishment of such a centre. 

Overcoming the problems of geographical isolation is another theme 
we have raised several times, particularly in considering formal and infor- 
mal networks of scholars. This issue of academic collaboration, on a national 
basis, and especially within geographic regions, is another crucial theme in 
legal scholarship. One practical approach to the need for collaboration and 
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to. the need for interdisciplinary work is the use of summer institutes or 
workshops. Such workshops could deal with research techniques and expose 
young scholars to the experience of older, successful legal researchers. ‘The 
summer period could also be used for intensive interdisciplinary workshops 
similar to the recent successful law and philosophy program at the Univer- 
sity of Western Ontario. 

Improving the interchange of ideas and experience between the pro- 
fessional and the academic branches of the legal community is another area 
we would like to highlight as crucial to the development of legal scholarship. 
We discussed with members of the Canadian Judicial Council the value of 
sabbaticals for judges to be spent in law faculties, and the value to law 
professors, and possibly to the courts as well, of attaching professors for 
limited periods as “scholars-in-residence” in the courts. Practising lawyers, 
for business reasons, may find it awkward to arrange leaves of absence. 
However, some large firms are beginning to see the advantage of sabbaticals, 
and some law faculties have organized “lawyer-in-residence” programs. 
When practicable, all these types of arrangements seem to us most valuable. 
We also feel it is important for legal academics to gear some of their writing 
based on fundamental and theoretical research to the practising bar, and for 
continuing legal education to keep practitioners in touch with such research, 
as well as performing its important traditional functions. 

We want to conclude this discussion with a few specific words on 
Quebec which, in addition to demonstrating its own unique character, serves 
as an illustration of the general rule that each region in Canada has its own 
priorities and needs. Quebec, while in many ways unusual, presents at the 
same time, and in often exaggerated form, issues that can be found in other 
regions of the country. 

An even greater proportion of legal research in Quebec is doctrinal 
than that in common law faculties. In part this relates to the closer relation- 
ship of doctrine and theory in civil law research. But there are other regional 
and historical causes as well. First, the Quebec corps of law professors, half 
that of common law professors, must cover a conceptual span (namely, the 
law applicable in Quebec) as broad as that which is the object of the com- 
bined study of their colleagues in the other jurisdictions. While law pro- 
fessors elsewhere have similar responsibilities, the basic task of enunciating 
the law is thus, for those in Quebec, much heavier and has tended to 
monopolize available resources. 

Second, there is the factor of “critical mass.” Intellectual production 
does not begin to appear in differentiated forms without an increased 
market for it and an increased number of producers. This problem is bad 
enough for law in Canada as a whole, but even worse for civil law specifically. 
Moreover, full-time law teaching in Quebec is of even more recent date than 
that in other regions. In fact, the first full-time professors are still living and 
active. The formation of a corps of professors in Quebec dates from no 
earlier than the late 1950s. 

Finally, one must note the specificity of Quebec law itself, which has 
different sources from that of other Canadian jurisdictions. Works of 
French law and of Anglo-Canadian law often serve only as supplemental 
materials. Furthermore, there is the cultural difference of language: texts 
must be made available in French, creating problems, even in federal law, in 
drawing on secondary sources that are in use elsewhere in the country. 


128 


Within this context, the initial tendency of the relatively small and 
recently-formed body of professors in Quebec was to concentrate on the 
urgent necessity of enunciating the content of the law. This appears to have 
been a sensible decision. The Quebec law professors were well qualified for 
this task and proved themselves to be productive in carrying it out. It was a 
matter of giving form to the object before attempting to reflect on or criticize 
it, of meeting the needs of teaching before those of university scholarship. 
However, the doctrinal orientation and the emphasis on teaching served, 
perhaps unintentionally, to stress the professional dimension. This factor is 
clearly still felt to be the heaviest influence on legal education and research 
in Quebec. 

Perhaps the most encouraging sign in recent years, and certainly 
something that emerged in our regional consultation in Montreal, is the 
impression among law professors in Quebec that the need for the produc- 
tion of basic doctrinal works has now been largely met, albeit unevenly, and 
in some cases, incompletely. There is some hope and expectation, therefore, 
that energies may now be released for more fundamental research. It would 
not be prudent, however, to force the pace. There are still significant re- 
sidual needs for basic works of synthesis and the educational background of 
Quebec law professors, no less than others in the country, has not prepared 
them generally for fundamental research. Artifical incentives for this type of 
research might simply generate a kind of ghetto of researchers without a 
community of peers. Thus we return to the theme that non-manipulative 
measures, tailored to each region, and aimed at a gradual evolution toward 
academic maturity, are what is required. 
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Toward a Scholarly Discipline of Law 


tion and research, and made suggestions for its improvement. 

These suggestions are addressed to institutions such as govern- 
ments, law faculties, and professional bodies. But institutions do not think or 
teach about law, write books or read them. People do. And if we have too few 
legal scholars, or if those we do have are not encouraged in their efforts, 
legal scholarship will not flourish, whatever the programs or policies of 
institutions. 

This chapter speaks directly to the present circumstances of Canadian 
legal scholars. It suggests how those circumstances can be improved to 
enhance the quality, quantity and usefulness of the work they do, and ways to 
promote the development of a new generation of scholarly lawyers both 
within the university and elsewhere. It proposes the establishment of a 
scholarly discipline of law. 

Our preoccupation with the development of a scholarly discipline of 
law proceeds from three propositions which must be made explicit. 

First, the state of the art of professional formation has improved over 
the past 10 or 20 years. This is not to say that itis perfect. Much remains to be 
done in important areas: the recruitment, retention and use of law teachers; 
the rationalization and deliberate structuring of the curriculum, the diver- 
sification of teaching methods; the expansion of clinical legal training and its 
close integration with academic studies; the improvement of articling and 
bar admission course experiences; better assurances of equitable access to 
legal education and of informed public decisions on entry to professional 
practice; the development of postgraduate studies and continuing legal 
education as necessary steps to ensuring the professional competence of 
both specialists and general practitioners. 

But while this is a formidable agenda of unfinished business, there are 
signs that it is being seriously addressed. Self-study and self-criticism by law 
faculties, while slightly less obsessive today than 10 years ago, are rigorous 
and ongoing, as evidenced by many recent reports. The Canadian Law 
Teaching Clinic has now functioned successfully for several years, and the 
proposed Centre for the Study of Legal Education promises to promote and 
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monitor pedagogic innovation. Clinical education is at least accepted in 
principle, although it is not available to large numbers of students, and high 
standards are not always achieved. There are signs in several jurisdictions of 
increasing sophistication in bar admission courses and post-admission edu- 
cation programs. 

Other problems are more difficult to solve, especially in times of severe 
economic restraint. For example, faculty complements and salary levels area 
potential problem in some regions, and an actual problem in others, threat- 
ening prospects for high-quality, labour-intensive teaching. The regressive 
effect on access to legal education of diminishing levels of student aid and 
the depressing effect on student morale of the perceived oversupply of 
lawyers are also sources of potential problems. 

Sull, taking the long view, we remain fairly optimistic about the pro- 
gress made in the education of Canadian lawyers. We explicitly reject the 
view (often heard, but seldom put to us directly) that today’s young lawyers 
are less well-trained than yesterday’s. Not only is there no evidence to 
support this, but our informed sense of the situation is to the contrary. 

However, this brings us to our second proposition: advances in law as a 
scholarly discipline have not kept pace with those in the area of professional 
formation. By “scholarly discipline” we mean to include both the academic 
study of law at the level of first and advanced degrees for purposes not 
necessarily related to professional qualification, and research and scholarly 
writing that is neither performed for clients nor mission-oriented. 

We do not mean to overdraw the professional/academic distinction 
(which, as noted earlier, Canadian law schools were at pains to erase in the 
recent past in order to secure professional recognition and legitimacy). We 
accept that much of what is done in the context of professional formation is 
indeed intellectually challenging and that at least some parts of some courses 
in some schools have achieved a successful blend of the academic and the 
professional. But this is not to deny that the scholarly enterprise per se is in 
need of special attention. 

In the next section of this chapter, we intend to review our findings 
about legal scholarship in Canada, to explain its causes, to explore its effects, 
and to propose measures for its improvement. In anticipation of this analy- 
sis, we offer our third proposition: there is little prospect for improvement 
while scholarship is always made to play second fiddle to professional 
formation. 


Scholarship in Canadian Law Faculties: A Review 


There is no law faculty in Canada that provides a distinctive and integrated 
program of non-professional, scholarly study. The study of law does, of 
course, sometimes occur outside the context of law faculties, and we recog- 
nize and encourage the development of such explicitly non-professional 
programs. Nonetheless, it is in the law faculties, where we find the human 
and material resources, and the intense involvement in the subject matter of 
law, that the scholarly study of law will best be supported. In most law schools 
today, such study is possible in theory, although it rarely exists in practice. 
Faculty members enjoy sufficient freedom to offer scholarly courses, and 
students have enough flexibility in most law schools to construct individual 
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scholarly programs of study. Nor does there appear to be a lack of goodwill 
toward such efforts. Deans and law teachers profess considerable commit- 
ment to scholarly values as institutional and personal goals. 

Yet our survey of teaching methods and curriculum shows that most 
students receive no exposure at all to scholarly subjects such as legal history 
or theory or interdisciplinary perspectives on law, and that few have any- 
thing more than minimal exposure; that the agenda of most courses 1s 
heavily analytical rather than reflective; that most students receive no formal 
research training beyond a basic course in bibliography or legal writing; and 
that faculty/student ratios are generally too high to permit “hands on” 
supervision of student scholarly work. Above all, curriculums are structured 
in response to the practical needs of professional formation, although in 
theory they are eclectically unstructured to take advantage of the flexibility 
provided by the minimum formal requirements of the professional govern- 
ing bodies. Certainly they are not deliberately designed to provide a clear 
scholarly option. 

When we turn to graduate studies, normally a scholarly preserve, we 
see that the greatest growth has taken place in part-time LLM course work 
programs that cater to a professional constituency. While this development is 
in itself valuable, it is no substitute for research training at an advanced level. 
Graduate programs in law at the master’s level are minimal compared to 
other university disciplines; they hardly exist at the doctoral level. Moreover, 
a significant (but not excessive) proportion of graduate students in law 
comes from abroad, while many Canadian students study in other countries, 
especially the United States and the United Kingdom, thus further reducing 
the effect of graduate studies on the growth and development of a Canadian 
scholarly discipline of law. The lack of a “critical mass,” moreover, produces 
regressive effects. Almost all LLM course work requirements must be met 
within the LLB curriculum rather than by graduate-level instruction; super- 
vision of graduate students is so infrequent that faculty members must 
undertake it (if at all) without relinquishing other duties; and research 
centres and programs are not always structured to accommodate or benefit 
from the research activities of graduate students. As a result, if they partici- 
pate at all, it is on an ad hoc basis. 

Nor is it clear what is the present capacity of the Canadian law faculties 
to improve the quantity and quality of scholarly work. Although the situation 
is changing, especially in civil law faculties, many law professors have no 
graduate degrees, most have only terminal master’s degrees, and relatively 
few have doctorates in law or graduate degrees in other disciplines. Most, 
therefore, have neither specific training in research nor the experience of 
the intensive graduate programs common in other disciplines. Thus they 
are not readily equipped to function as academic role models for beginning 
students, or to offer proper graduate supervision to advanced students. 

A review of scholarly literature in Canada does not show, moreover, 
that the reach of law professors as a group - there are important individual 
exceptions - has exceeded their grasp. While the volume of academic writing 
has increased over the years, much of it appears to have flowed in to fill a 
vacuum created by the establishment of a large number of faculty-based law 
reviews. While these vary in quality, not one has successfully emulated their 
prestigious American counterparts, such as the Harvard Law Review or the 
Yale Law Journal. Noy, to take another basis of comparison, does a single 
Canadian law review, as far as we know, operate with the same rigorous 
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system of external referees as leading Canadian journals in other disciplines 
and many law journals abroad. 

The state of the law reviews assumes all the more importance because 
periodical articles completely dominate scholarly legal publication in Can- 
ada. The medium is the message. ‘The scope, complexity and intensity of law 
review articles is necessarily limited by their length. Their length in turn is 
some guide to the scholarly investment of the author; that investment 
usually seems to be the two or three months of a summer vacation period. 
Longer, more ambitious works are rare. Only in recent times have Canadian 
scholars begun to publish significant numbers of conventional legal 
treatises, expository and analytical treatments of the rules of a particular 
field of law, generally intended for use by practitioners and students. The 
best of such treatises also contain some critical commentary, theory, and 
policy perspectives. However, the publication of a Canadian book wholly 
given over to reflection, speculation or critical evaluation of the law is a rare 
event indeed. 

By contrast with this rather restrained scholarly performance, we note 
the significant effort made by law professors to produce law reform and 
other commissioned studies, and teaching materials. We fully accept the 
intrinsic legitimacy of each of these other types of writing, and concede that 
they may also reveal high intellectual attainment. But in important respects 
they are not scholarly. They, too, are prepared for a particular purpose that 
necessarily constrains the direction, methodology, scope, length and inten- 
sity of the inquiry, and defines the form of presentation, including whether 
the work will be published at all. Integration of scholarly, professional and 
pedagogic activities is, of course, sometimes achieved. Work undertaken for 
the latter purposes may be the outcome of earlier scholarly projects, or form 
the basis of subsequent scholarly writing. It is to this phenomenon of 
integration that we look next, as we seek for causes of the condition of 
Canadian legal scholarship. 


The Professional Nexus 


In virtually every example we have provided, the scholarly is deeply impli- 
cated in the professional; almost nowhere does it stand on its own. 

Students with scholarly interests are immersed in a law school culture 
that is career-oriented. Courses on legal theory, interdisciplinary courses 
and the like are buried in an eclectic curriculum from which students tend to 
choose those courses deemed (correctly or otherwise) to be of greatest 
professional value. Scholarly themes in professional courses tend to be 
shunted aside by the pressure of time or by aggressively expressed student 
preference for “useful” information. Only a student of unusual determina- 
tion will maintain academic interests in such an atmosphere. Even graduate 
students, who presumably begin with such interests and achievements, 
typically remain immersed in an undergraduate curriculum and a student 
culture that is obsessively professional. 

Faculty members are a product of this curriculum and culture and, at 
the same time, constrained by it. They have, for the moment, chosen not to 
enter practice, yet their choice is by no means clear-cut. Many have pre- 
viously practised, and many continue to “practise,” albeit often pro bono 
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publico as consultants or in other ways thought compatible with the academic 
role. Many seek out and maintain informal professional ties with former law 
school classmates, or with specialists in their own field. Many participate in 
continuing legal education and other activities of the bar, and write (at least 
in part) for a readership comprising students, lawyers and judges. The 
intellectual perspective that dominates their teaching and writing is the 
“black letter,” the analytical perspective they share with the profession, 
rather than the reflective and interdisciplinary perspectives they might 
share with their university colleagues. The dissonance that results from 
being of, but not wholly within, the university is striking: there 1s a continual 
exodus of law teachers into practice and government, with relatively little 
movement in the opposite direction. Many of those law teachers who remain 
behind are by no means committed to academic life as a career choice (as our 
survey showed), and most of them have a clear perception of the financial 
sacrifices they are making by remaining in teaching - sacrifices that are likely 
to increase as universities experience greater and greater financial 
pressures. 

Those who are most committed to scholarly values, moreover, have the 
most difficult time. They may encounter greater student resistance (al- 
though first-class teaching often dissipates this) and find their courses un- 
dersubscribed. They may experience pressure from deans and colleagues 
who want them to shoulder substantial responsibilities for professional 
training. They may be denied recognition and rewards if their work is not 
perceived to have professional relevance; almost certainly they will seldom 
be in demand for lucrative consultations or contracts, at least in areas of 
scholarly interest. As a result, they may shift away from these areas to others 
that are more congruent with the interests of colleagues, students and the 
“legal” world. Nor do they often receive solace from colleagues in other 
disciplines, who tend to view them as lacking credibility in any discipline save 
law itself, a credential that is not highly negotiable among Canadian intellec- 
tuals, for the reasons already mentioned. 

Our analysis of the scholarly enterprise in law has, therefore, revealed 
a vicious circle. Before we attempt to break out of that circle, we ought to 
consider whether the game is worth the candle. Suppose law remained 
almost entirely a body of professional knowledge and did not, as it were, 
acquire a strong scholarly limb. Who would be the poorer? 

Why should professors and students with a scholarly interest in law not 
withdraw altogether from their present professional faculties and disperse 
among other faculties, disciplines and departments? In theory this might be 
possible, although it would entail obvious practical problems of dislocation, 
and would fail to harness the scholarly potential of those who chose to 
remain identified with the professional faculty. 

More importantly, if such a dispersal did occur, would it produce the 
optimum arrangements for scholarly legal research and study? We believe it 
would not. Other disciplines have established intellectual traditions and 
teaching strategies that could not easily accommodate law. Indeed, if they 
were to do so, what would be created would more likely be a subdiscipline of 
philosophy or economics or anthropology than a new scholarly discipline of 
law, a distinctive science of law. And it is precisely such a science that law 
needs most. 

A profession that lacks a scientific base cannot properly serve either its 
clientele or an increasingly complex society, cannot maintain a credible claim 
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to its privileges and powers, cannot attract to itself the best minds or employ 
those minds to best effect. Nor, for specific historical and cultural reasons, 
can such a scientific base for law flourish at too great a distance from the 
project of law as it has been understood by practising lawyers. After all, in 
large part it is their formal literature, institutions, culture and behaviour that 
provide a major focus of scientific study. In the end, lawyers will be among 
the most important ultimate consumers of scholarly work. Unless legal 
scholars are quite indifferent to the impact of their work - and we believe that 
science neither demands, nor can tolerate, such indifference - they must 
have credibility with lawyers. This credibility is already strained by the 
novelty and potentially threatening nature of the scholarly project as far as 
lawyers are concerned; it would be lost altogether if that project were 
pursued in total isolation from professional activities. 

Several times in this analysis, we have used “science” as a synonym for 
scholarship or research. “Science” in this context obviously has a different 
meaning than in, say, medicine or engineering. It is intended to connote the 
systematic study, using all possible intellectual skills, of all aspects of law, 
including its basic values and assumptions, its institutions and formal rules, 
its outcomes and social consequences. “How did we arrive at our present 
legal rules and institutions?” “What is their overall effect on individuals and 
society?” “Do they advance their ostensible purposes, and are those pur- 
poses congruent with higher social goals?” “Can we not make those rules 
clearer or better and the institutions more humane or efficient?” These are 
all interpretive and evaluative questions that scientific or scholarly investiga- 
tors in law ought to be asking, as well as the more limited and familiar 
queries: “What does the rule say?” or “How is the institution formally 
constituted?” 

Many law professors will claim that every lawyer should be prepared to 
ask and answer such questions. Some of the best law students and lawyers 
will agree with that claim, and a few will actually act upon it in a way that is 
more than merely symbolic. Among this important and able group of 
professors, students and lawyers, there will be some apprehension about our 
proposal for a scholarly discipline of law. On the one hand, they may fear 
that it will drain off whatever scholarly or scientific activity currently exists 
within professional faculties. On the other, they may see our proposal as an 
implied criticism of their own efforts. Neither concern is justified. 

No Malthusian principle dictates that an enlarged and invigorated 
population of scholarly lawyers will inevitably compete with professional 
lawyers for a fixed supply of scientific sustenance. No law of nature demands 
that more creativity in the scholarly stream means less in the professional 
stream. 

On the contrary, we believe that professors, students and lawyers who 
have supported the educational model of humane professionalism, who 
have tried to marry scholarship and practice, will be reinforced and encour- 
aged in their approach. Obviously, we urge that all law professors approach 
the social and intellectual issues encountered in the course of conventional 
teaching even more seriously than they now do and multiply the occasions 
for student exposure to such issues. Undergraduate curriculums should 
include significant Opportunities to study subjects not identified with cur- 
rent professional preoccupations. These would include comparative law, 
especially of the other Canadian legal system, and legal problems of various 
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disadvantaged groups, as well as the legal implications of important social 
and political issues (for example, Native rights, environment). The forms 
and processes of resolving conflicts and establishing rules should be studied. 
Specific attention in the undergraduate curriculum should also be given to 
questions of professional roles and responsibilities. 

At the same time, we must point out that a commitment to these issues 
has been made and acted upon by most serious law professors for at least a 
generation now - with disappointingly meagre results. Indeed, in this re- 
gard, the recent history of Canadian legal education has been punctuated by 
the false starts, failed experiments and disappointed expectations of many 
of its best and its brightest. We are therefore driven to conclude, for a variety 
of reasons, that further progress is not to be expected within existing 
arrangements, and that neither professional formation nor professional 
practice offers a congenial environment for the development of legal 
science. 

Several of these reasons we have already mentioned. Some are mun- 
dane, such as time and money. Lawyers are paid to produce results for 
clients. They cannot devote large amounts of time to research that will shed 
light on a client’s predicament but not help to resolve it. Some relate to role 
definition. Lawyers perform in partisan (if not overtly adversarial) roles that 
are incompatible with the disinterested posture of a scientific investigator 
who (in theory at least) is prepared to live with whatever “truth” he discovers. 
Some relate to intellectual techniques and objectives. Lawyers seek to iden- 
tify the specific aspects of a problem that will yield tactical and strategic 
gains, while academic researchers often focus on its generalizable 
characteristics. 

Some of the reasons, moreover, are embarrassing for law schools. Law- 
trained professors are themselves often ill-equipped for scholarly inquiry; 
little attempt has been made to integrate professors from other faculties into 
law schools; cross-registration of students between law and other disciplines 
is minimal and seldom formally encouraged (except in a few joint-degree 
programs). As a result of this insulation of law from the leavening influence 
of other academic perspectives, the intellectual energy of faculty members, 
students and practitioners tends to turn in upon itself. It fastens on technical 
legal virtuosity as an end in itself, on ritualized modes of argument and 
advocacy, and on the capacity to do a “quick study” of other people’s special 
knowledge. 

Beyond all of these, there is the issue of legitimacy that is peculiar to 
law. In no other branch of learning (except perhaps religion) does received 
wisdom enjoy a preferred position over newly revealed insights. In law, 
however, statute and code, precedent and doctrine acquire authority in part 
through longevity. It is the job of the scholar to question old assumptions and 
propose new models, thus striking at one of the very bases of the law’s 
authority, the extent to which it provides society with stability, predictability, 
and a process of ordered, incremental change. Moreover, innovation can 
devalue professional skills and habits. For example, if motor accident victims 
were to be compensated through a scheme of social insurance, some lawyers 
and judges would become the victims of technological change. If the legal 
basis of contractual liability were redefined, negotiating habits, checklists, 
standard form agreements, and conventional litigation strategies would all 
have to be changed. When such a transformation occurs, even at the formal 
level, new hierarchies may emerge in the profession, with recently trained 
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lawyers enjoying an advantage over those with years of experience in the old 
system. 

Another potential source of strain between the scholar and the practi- 
tioner is the Anglo-Canadian tradition that regards legal academics with 
derision: “those who can, do; those who can’t, teach.” To an extent, derision 
has given way, at first to tolerance and now to genuine appreciation of the 
academic contribution to professional knowledge and development. Some 
judges and lawyers are enthusiastic supporters of the cause of legal scholar- 
ship. However, such enthusiasm seems to be less common than the general 
indifference exhibited by many practitioners. And, we must add, hostility 
toward scholarship 1s still occasionally encountered: academic researchers 
generate and promote the “new learning” by which, as we have shown, some 
practitioners may feel threatened. And such hostility is only heightened by 
the fact that academics may be perceived (correctly or not) to have turned 
their backs on practice as much because of their social or political views, or 
preferred lifestyle, as because of their preference for intellectual inquiry 
over client service. 

Thus, the development of a scholarly discipline of law might lead to a 
struggle for the mind and soul of the law as it is taught, written and 
practised, a clash of interests and attitudes at many levels, some of which are 
neither openly identified or clearly defined. In such a struggle, legal schol- 
ars would not have obvious allies, nor would they be able to clothe themselves 
in the armour of prestige won during the scientific revolution by their 
counterparts in the physical sciences, and still acknowledged by practi- 
tioners of those sciences. 

To summarize: the scholarly enterprise of law can flourish neither 
divorced from the profession, nor in its close embrace, nor in hand-to-hand 
combat with it. Its best prospect for growth and development is therefore to 
take up a position within the law faculties as a distinct and separate endeav- 
our, with its own goals, standards and basis of legitimacy. Only such a stance 
will at once stimulate energies, promote sensible interdisciplinary coopera- 
tion and provide a free and equal basis for exchange between scholars and 
practitioners. 

One does not have to look far for analogies. Academic scientists, 
medical researchers and clinicians and practising physicians each have 
clearly defined but interdependent roles. Within arts faculties, undergradu- 
ate and graduate teaching and advanced research are carried on by groups 
of people who somehow arrive at a division of labour without undue diffi- 
culty or hostility. In the practice of law, generalists and specialists, judges and 
advocates, administrators and corporate advisers coexist, each performing 
discrete functions, while recognizing the legitimacy of others. In this con- 
stellation of professional and academic roles, it ought to be possible for the 
legal scholar to find his or her rightful place. 

What factors will determine the pace of progress toward that goal and 
how can the pace be quickened? 


The Making of Scholars: First Degree and Graduate Studies 


We accept that progress toward a scholarly discipline of law will result in part 
from the maturing process of Canadian law faculties. Although several are 
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near or past their centenary, and others date from the first half of this 
century, many faculties have been established only within the past 20 years 
or so. When the Association of Canadian Law Teachers (now the CALT) was 
established in 1951, there were only about 40 full-time legal academics in the 
whole country. A few of these “founding fathers” are still involved in law 
teaching, and the membership of the organization, now grown 15 times over, 
is very young indeed. Given this recent rapid growth, accentuated by consi- 
derable coming and going, one could hardly expect mature scholarship, 
even assuming other conditions were ideal. There have been few role models 
for young legal scholars to emulate, few reference works to rely upon, few in- 
tellectual traditions to cleave to or react against, few critical standards to 
meet or exceed. We are confident that time will remedy some of these 
omissions. 

But are we content simply to wait? We believe that a number of practical 
measures will quicken the pace. 

To begin with, we believe that there should be a clearly defined option 
for the scholarly study of law at the LLB level. This is in keeping with our 
general conviction that there ought to be more genuine pluralism in Cana- 
dian legal education, that quite different approaches to legal study would be 
preferable to the current eclectic offerings found in most law schools. 

We can imagine that within each region of the country, or even within 
the confines of a single large school, a student might be able to choose, for 
example, a curriculum of general studies or a specialization in public or 
business law - each of them carefully structured, with appropriate inter- 
disciplinary links, or a program based on extended clinical involvement in a 
particular area or areas, OF, alternatively, a course of studies with a decidedly 
scholarly character. 

This possibility of a clearly defined scholarly education we offer as a 
conceptual model, an ideal type. The institutional policies and structures 
that it implies may take many different shapes. Merely by way of example, we 
offer the following: a law faculty might deliberately exchange its profes- 
sional functions for wholly scholarly functions (a very difficult exchange); a 
new university law faculty or department might be conceived with non- 
professional goals; one or more existing law schools could institute a schol- 
arly stream, with a distinctive degree or at least a distinctive, structured 
academic program; undergraduate, graduate and postdoctoral programs 
could be developed in connection with a research institute for advanced 
legal studies; a joint LLB/doctoral degree might be offered. No doubt other 
possibilities will suggest themselves. 

Nor do we presume to propose how, where or when such developments 
might be undertaken. This depends upon local needs, resources and in- 
clinations. But we do point to two circumstances that would greatly facilitate 
them. First, consultation among law schools nationally, or within a particular 
region or province, might yield some sensible division of labour, or at least 
avoid duplication. Second, continued or increased willingness on the part of 
professional bodies to give full faith and credit to all law degrees would 
provide reassurance to students who might wish to take newly defined 
programs. 

We also do not intend to describe the curriculum of the new scholarly 
stream we have proposed, except by contrast with existing curriculums. 
Whereas at present students are immediately immersed in various areas of 
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substantive (usually private) law, we can imagine that a scholarly curriculum 
would first provide them with one or more intellectual perspectives within 
which new knowledge might be assimilated and evaluated. Whereas at 
present the organizing principle of most courses is identification with a 
particular field of professional practice, it might be preferable to form 
courses around intellectual themes or social phenomena. Whereas at pres- 
ent, case analysis through classroom discussion predominates, other intel- 
lectual skills might be emphasized in other learning situations; certainly 
research would be stressed. 

In all of these suggestions, we do not mean to prescribe, but only to 
convey a sense of what is possible. At the same time, we ought to warn of 
certain difficulties. Unless students can be assured that they are not forever 
excluding themselves from professional opportunities, few will select the 
scholarly option over the professional. Unless faculty and students in the 
professional stream develop some identification with the scholarly stream, 
they may come to resent it. Particular attention must therefore be paid to 
connections and possible collaboration and crossovers between the two 
streams. 

But however this “scholarly option” at the first degree level does take 
Shape, we are convinced that it will greatly assist the emergence, more 
generally, of law as an academic discipline. It would generate a natural 
student constituency for law teachers with scholarly interests, a pool of 
prospective graduate students, and ultimately a new species of scholarly 
practitioners who could make a special contribution to government, busi- 
ness, community organizations and private law firms. 

Regardless of the fate of our proposal for scholarly studies at the first 
degree level, we also believe that studies at the graduate level in law must be 
strengthened. From graduate programs will come the law teachers and 
researchers of the future whose career accomplishments will enhance the 
scholarly components of Canadian law. But even while they are pursuing 
graduate studies they will serve as role models for academically minded first 
degree students, thus acting as a multiplier in the intellectual economy of the 
law schools. 

The fundamental problem confronting our law graduate programs is 
that of “critical mass.” Until a sufficient number of good Canadian students 
is present in a particular program ata particular time, it is simply not feasible 
to offer them the graduate-level instruction and supervision they require 
and deserve. And unless that program is in Canada, no matter how good it is 
(and few are very good), the special intellectual interests of Canadians are 
unlikely to be served. Canadian law schools are now sufficiently developed 
that our best students no longer need a “fourth year” at Oxford or Harvard 
to give them a final polish. This is not to deny that anyone could profit from a 
change of scene, especially at Oxford or Harvard, or any other first-rate 
institution. It is, rather, to assert that graduate study can and should be a 
more ambitious enterprise. 

How, then, to create a “critical mass” and at the same time to reshape 
graduate studies into a more profound intellectual experience? Here again 
we propose a shift from eclecticism to genuine pluralism. At the moment, 
there are a number of general graduate programs - poorly populated, 
sometimes almost uninhabited - in which students may pursue any interest 
at all, at least if someone at that law school is prepared to supervise their 
work. While there is no doubt a need for a few general programs across the 
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country, we see the prospects for improvement largely in those graduate 
programs that have a specific focus, based on faculty strength, and especially 
on research institutes or programs. Collecting students with a special inter- 
est in Native peoples’ rights in Saskatchewan, maritime law in Dalhousie or 
legislation in Ottawa addresses the “critical mass” problem, offers prospects 
for more intense and sophisticated work, and yields graduates who are both 
knowledgeable in Canadian problems and visible to prospective employers. 

What are the implications of this proposal? Once again, the need for 
consultation and a division of labour among faculties is evident. However, 
there are other issues. The supply of good graduate students 1s not infinite: 
how can it be increased? The best Canadians often continue to look abroad, 
while punitive fees for non-Canadians in many provinces have dramatically 
diminished the number of good foreign students. The Duff-Rinfret Schol- 
arships, offered by the federal Department of Justice within subject areas of 
federal concern, have helped to encourage some able Canadians to study in 
their own country, yet each year many students offered these attractive 
scholarships turn them down. Many other students are badly in need of 
support, and additional funding is vital, perhaps as a component of the 
budget of research centres or programs, perhaps as the result of provincial 
initiatives that parallel the Duff-Rinfret awards. There is a particular need 
for doctoral and postdoctoral fellowships. In order to give a higher profile to 
graduate legal studies in Canada, a prize might be established for the best 
thesis submitted each year at a Canadian law school. And, of course, students 
will be attracted particularly if their own undergraduate teachers and men- 
tors give favourable mention to what is available within Canada, when 
counselling prospective graduate students. 

All of these measures would help to strengthen graduate education in 
law. But in the long run only good academic programs can attract good 
students, especially if those programs offer them what they cannot obtain 
elsewhere. Ultimately, of course, the capacity of law schools to offer,either 
graduate or undergraduate scholarly programs depends on the quantity 
and quality of faculty members who are available for such activities. Changes 
in institutional structures, curriculums, and financial arrangements will not 
produce real changes unless there are willing and able instructors and 
researchers who are committed to scholarly work. Who are they to be? 

There are, at virtually every Canadian law school, some faculty mem- 
bers who would be able to do full justice to a rigorous program focused on 
reflection and research. ‘The difficulty is that most of their energies are 
absorbed by other demands, and will continue to be so until the scholarly 
enterprise comes into its own. Hence the significance of the formal, institu- 
tional changes we have mentioned: they help to legitimate scholarly ac- 
tivities, and to provide a student constituency and collegial support for 
them. 

Moreover, we believe that a number of faculty members would like to 
become more involved in scholarly work but feel they lack the background 
or the formal training to do so. For such faculty members, various alterna- 
tives must be provided: summer institutes (such as that being conducted at 
the University of Western Ontario on legal philosophy), educational leaves 
for young law teachers who want to convert their master’s degrees into 
doctorates, and sabbatical and special leave programs to help professors to 
add a new intellectual dimension to their conventional legal education. 
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Recruitment of new faculty members with promise or proven records 
as researchers would help the scholarly enterprise considerably, recognizing 
always the legitimate competing need to staff faculties for other purposes as 
well. So long as few non-lawyers are appointed to law faculties, even on a 
part-time basis, interdisciplinary work will be inhibited. Similar inhibitions 
exist in areas such as legal history and philosophy and comparative civil- 
common law. The answer in each instance is the same: law schools com- 
mitted to scholarship must be prepared to hire scholars. They must also be 
prepared to insist upon high standards of scholarly performance by these 
individuals when promotion, tenure and merit pay decisions are made. 

Finally, as a modest proposal to encourage and assist all law teachers 
with scholarly aspirations, we suggest that each law school have a staff 
member, committee, or dean with a clearly defined responsibility for re- 
search. Ideally this responsibility would include the formulation of a faculty 
research policy, advice and guidance for individuals in defining their own 
research objectives, and assistance in securing publication. At the very least, 
a research officer should be available who could help to prepare grant 
applications, to administer research funds secured from various sources, 
and to deal with administrative problems. 

All of these measures, we believe, will help to make the legal scholarly 
community more competent, confident, and productive. 


Support for Quality and Quantity in Legal Scholarship 


Assuming that steps are taken to launch one or more undergraduate or 
graduate programs focusing on legal scholarship, and to stimulate the crea- 
tion of an identifiable scholarly tendency within law teaching, what else 
needs to be done to promote more and better research in law? 

Perhaps one should do nothing more. After all, some great works have 
been produced without research grants, salary supplements or released 
time, without computers, research assistants, or expense accounts. Indeed, 
perhaps adversity was once a goad to greatness rather than a curb on 
ambition. This scholar-in-a-garret scenario is both romantic and econom- 
ical. But it has little relevance to the world in which we live today. We have 
enough experience of discouragement and diverted energies to know that 
good scholars will be better scholars if they are adequately supported. 

While several matters related to support for scholarship have been 
canvassed previously, we wish now to draw them together in order to 
propose a general approach to the subject. 

In Chapter 6, we alluded to the distinction between recherches 
ponctuelles and recherche sublime. To address the former type of research first, 
it seems Clear that little is needed by way of financial support beyond what is 
available at present. The great majority of law professors who are engaged in 
this type of research stated as much in our survey. What is needed for that 
typical manifestation of recherches ponctuelles, the law review article, is quality 
control. We have no reason to doubt that a rigorous system of refereeing is 
the answer. If this causes some existing law reviews to consider whether they 
could not find a new and more useful role than as a vehicle for general 
interest articles of indifferent quality, so much the better. However, quality 
control can be improved before the fact as well as after. We urge law faculties 
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to provide guidance for young professors especially, to help them find their 
way in the world of scholarship by internal arrangements for the exchange 
of research results, faculty seminars and the like. 

Recherche sublime, fundamental research, poses altogether different 
problems. For such research, at each stage from initial conception through 
execution to publication, the problems are of a greater order of magnitude. 

Fundamental research often emerges from extended exposure to com- 
plex intellectual or social problems. For this reason, research centres or 
programs are often the place where such research is conceived as well as 
executed. Such institutions, moreover, offer a repertoire of legal and other 
talents that can be mobilized to deal with different aspects of a complex 
problem, the infrastructure necessary to deal with the logistics of research, 
and an institutional affiliation for researchers who may want to abandon 
their normal teaching duties for the duration of the project. They offer, as 
well, an intellectual community in which sophisticated self-criticism is possi- 
ble, and in which the often lonely existence of a scholar can be viewed as 
normal rather than marginal. 

For all of these reasons, we strongly urge the SSHRC and other fund- 
ing sources to adopt strategies that will make possible the establishment of 
such institutions, with appropriate arrangements for initial and periodic 
assessments and in response to authentic scholarly initiatives. Such strat- 
egies could reduce the need of research centres to seek out government 
contracts, a dependency whose undesirable effects we reviewed in Chapter 6. 

Of course, we do not intend that research centres in the conventional 
sense should be the only vehicle for collaborative research efforts. Ad hoc 
research partnerships, or ongoing team projects involving scholars at dif- 
ferent universities, offer many of the same attractions. 

As legal research becomes more and more ambitious, more and more 
funds will be needed. The result will be that more and more complex 
applications for funding will find their way to the SSHRC and similar bodies. 
Here, quite properly, they will be subject to close scrutiny by academic 
reviewers, many of whom are from other disciplines. While we have no 
reason to believe that law applications have been treated inappropriately, we 
do wish to sound one note of caution. Law is just emerging as a distinctive 
scientific discipline. There is a risk that academic reviewers in other disci- 
plines will attempt to assimilate legal grant applications entirely to the 
established expectations of their own discipline, especially when the project 
lies at the boundary of it. ‘Vhis tendency might be unfair and destructive of 
scholarly initiatives in law, if not modified by an awareness of law’s distinctive 
claims. 

Within the perspective of this general caution, we also want to draw to 
the attention of the SSHRC certain implications for legal research of its 
existing granting policies and procedures. At present, funds (other than 
those to support sabbatical leaves) are awarded to scholars who seek support 
for specific research projects, and not to those who wish to maintain a 
continuous line of intellectual inquiry that has yet to acquire a precise focus. 
This policy of not supporting scholars of special promise or proven ability 
unless they are engaged on a specific project seems to present a special 
problem for law: it reinforces the existing tendency to mission-oriented 
research attributable to the predominance of government-sponsored con- 
tract research. 
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Another general SSHRC policy that may have a special impact on law is 
the prohibition against funding released time for preliminary or prepara- 
tory work or work toward the development of a conceptual framework for a 
future project. Because of the long-standing deficit of work in legal theory 
and interdisciplinary work in law in Canada, each researcher must construct 
a new conceptual framework virtually from the ground up. This is a time- 
consuming process, but it may result in an important net gain for legal 
scholarship. At a minimum, if such preliminary work were encouraged 
through the provision of released time, the quality and scope of legal 
research ultimately funded by the SSHRC might be greatly enhanced. 

A third issue, especially for conventional legal researchers, is the 
availability of programs that subsidize the cost of the law libraries in which 
they undertake research. In a sense, the law library represents a permanent 
research installation analogous to the laboratory of the physical scientist. In 
another sense, its holdings constitute a collection of primary data - cases and 
statutes - corresponding to the data social scientists and humanists must 
gather through surveys, visits to archives, etc. Thus, to the extent that the law 
library is the setting and the source of research, it could be argued that 
certain costs normally subsidized by granting agencies such as the SSHRC or 
the NRC are instead borne by the law library budget. 

We appreciate that the issues raised by these and similar discipline- 
specific applications of general granting policies cannot be resolved in 
favour of law alone. Nonetheless, we invite the SSHRC to review its policies 
in the light of these comments and other views doubtless expressed by 
researchers in other disciplines. 

Next, we want to discuss the problem of the time required to do 
fundamental research, or any research project that exceeds the breadth and 
depth of the typical law review article. 

All serious research, in law or elsewhere, takes considerable time, but 
such research in law presents three special problems. The first is psychologi- 
cal: many legal researchers are accustomed, by conventional law review 
writing, to the “quick fix” of being able to complete all stages of a project 
during a summer vacation or equivalent period. The very notion of a longer 
commitment of time they find rather daunting. Second, there is the problem 
that in many areas in Canadian law, researchers are not building upon an 
established body of theory, of research findings, or of any secondary litera- 
ture at all. Even quite modestly conceived projects therefore involve a 
relatively large investment of time. The third problem is that the academic 
year in law faculties 1s usually substantially longer than in other faculties, 
because of law society requirements. The period available for scholarship is 
reduced accordingly. Moreover, since up-to-date law teaching requires the 
ongoing assimilation of new cases and statutes, some part of the summer 1s 
often taken up with revision of teaching materials, and the time available for 
other scholarly activities is again reduced. 

For all of these reasons, we urge law faculties, and those with the power 
to assist in this regard, to institute arrangements that will enable researchers 
to secure released time from teaching in order to pursue significant research 
work. If such arrangements are put in place, it will of course be incumbent 
on law professors to conceive of their research in terms worthy of this 
privilege. (Needless to say, we intend that released time should be available 
to all such researchers, in whatever stream of teaching they happen to be 
located.) 
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Once a research project is carried through to completion, it confronts 
the problem of publication. For fundamental legal scholarship, this is a 
particularly difficult problem, because of the limited readership it com- 
mands. As we have pointed out, in Canada not even in the legal academic 
community - let alone in the practising profession - does fundamental legal 
scholarship engage the attention of more than a tiny number of people. 
Moreover, legal scholarship tends, by its very nature to be of local rather than 
international interest, so that foreign readership is also likely to be limited. 
Moreover, we have been told that Canadian law publishers are increasingly 
reluctant to cross-subsidize “academic” legal writing with the profits of 
“professional” sales. Thus the publication of research, other than in law 
reviews, is essentially a matter for the financially constrained university 
presses. 

A recent development in Ontario offers an intriguing prospect for 
escaping from this impasse. The Osgoode Society was established to pro- 
mote research in legal history. Using funds provided by the Attorney Gen- 
eral and the Law Foundation of Ontario to sponsor its initial projects, it has 
managed to attract a large membership, mostly lawyers, who have agreed to 
pay an annual fee and receive one book related to legal history each year. 
With this assured readership in hand, the Society is now offering several 
research fellowships each year to promote further scholarship. 

The idea of a “book club” for scholarly legal publications has many 
attractions. It would be able to launch a deliberate program of publishing 
much-needed, high-quality treatises in various areas of professional interest, 
and at the same time to support publication of books of a more speculative 
nature. [he membership would, of course, be providing the cross-subsidiza- 
tion that commercial publishers are loath to continue, while advancing the 
scientific or scholarly base of their own professional knowledge. The par- 
ticipation of professional organizations, including the Foundation for Legal 
Research and the law foundations, would be crucial, not only to subsidize the 
project in at least its initial stages, but also to attract professional subscribers. 
We strongly urge that these bodies investigate this idea in cooperation with 
the academic community. 

Finally, we raise the question of recognition for outstanding legal 
scholarship. It would not be true to say that the legal academic community 
has failed to acknowledge those of its own members who have contributed 
greatly to legal scholarship. Perhaps this informal recognition of important 
contributions is sufficient. On the other hand, in many other disciplines, 
prestigious awards exist for those who have broken new ground or set new 
standards of scholarship, and the legal academic community might wish to 
emulate this practice. It would certainly have the advantage of reminding 
both its academic and practising wings of their common debt to scholarship. 

Finally, in our last two suggestions, we have indirectly raised the prob- 
lem of the relationship of legal scholarship to the profession. We now 
address that question squarely. 


Scholars, Lawyers and Governments 


It would be idle to pretend that the scholarly enterprise in law can or will ex- 
istin complete isolation from the professional enterprise. If nothing else, the 
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interchange of personnel and use of common facilities in law schools makes 
a degree of interaction inevitable. But it is more than inevitable; it is desir- 
able. Apart from the wish of legal scholars to pursue knowledge for its own 
sake, apart from their important social role as a source of independent, in- 
formed criticism of the law and lawyers, they have much to contribute in a 
practical way to the improvement of the quality of law, legal institutions and 
law practice. 

We do not regard the scholarly constituency as the only one worthy of 
attention and support, even within the perspective of a study whose primary 
focus is scholarship. The producers of scholarship are no more important in 
the end than its consumers who are also its subjects, its source of support, 
and often at least marginal contributors to it. What, then, are the positive 
aspects of the relationship among legal scholars, other researchers and law 
teachers, lawyers and judges, and governments? 

As their first priority, law faculties do seek to enhance professional 
competence by ensuring that their graduates have developed intellectual 
attitudes and insights that will enable them to assimilate and use the new 
knowledge they will discover in the course of their careers. Part of that new 
knowledge can be described as incremental change. Law teachers assist the 
profession by organizing, systematizing and disseminating such knowledge 
through continuing legal education programs and through the publication 
of conventional articles and treatises. However, in relation to incremental 
changes in knowledge, professional bodies have begun to assume, and 
should increasingly assume, responsibilities toward their own members. It is 
in relation to a different kind of new knowledge, which results from trans- 
formations of legal theory or drastic changes in social facts, that we see 
special opportunities and responsibilities for the law schools. They are not 
merely places where fundamental change can be observed and recorded, or 
even set in motion, although all of these are legitimate functions. They can 
also transmit knowledge of such changes to the public, governments, lawyers 
and judges, and show them what these changes imply. 

At the “macro” level, studies by legal scholars and even some contract 
research are addressed to all of these constituencies and are often their only 
source of information and analysis about important new intellectual devel- 
opments. At the “micro” level, the law schools can also help individuals 
redefine their roles by offering them opportunities for intellectual growth 
and development. LLM programs with a heavy theoretical bias might be 
specially designed for practising lawyers. Should the legal profession begin 
to move toward formal recognition and certification of specialists, law fac- 
ulties could (and should) help to ensure that intellectual values are taken 
into account in the process, rather than have it focus solely on the enhance- 
ment of practical knowledge and skills. Judges, administrators and practi- 
tioners might also be invited to spend time in academic pursuits while on 
sabbatical leave as scholars-in-residence or in summer sessions, symposia, 
and so forth. Such involvement would help them to keep in touch with new 
developments in legal scholarship and to contribute to such developments 
by criticism, by sharing ideas and experiences, and by maintaining cross- 
fertilization between theory and praxis. 

All of these proposals, of course, are intended to help not only the 
public, the bench and the bar, but the law schools as well. One of the 
important inhibitions upon scholarly work in law has been the indifference 
or hostility to it sometimes exhibited by “practical” lawyers. By building 
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bridges to the bench, bar and government, law schools would in effect be 
creating a sympathetic and sophisticated audience for legal scholarship - an 
audience that will buy, read and use books dealing with ideas, that will enter 
into intellectual debates, that will come to believe in and support the schol- 
arly enterprise. 

We believe there is, in both the law faculties and elsewhere, a body of 
opinion that will welcome our proposals. Certainly there is no reason in 
principle for those who feel otherwise to be upset by them. After all, we are 
not proposing that anyone be required to change his or her current way of 
doing things: those who wish to teach or practise how and what they have 
always done may continue to do so. As we stated earlier, we are only 
advocating additional emphasis on the scholarly, not less emphasis on the 
professional. 

Is this description of our proposals perhaps a trifle disingenuous? 
Inevitably, the new emphasis will be seen as an implicit criticism of the old. 
However, we have not criticized the professional emphasis per se, but rather 
such an emphasis pursued single-mindedly, and, even in its own terms, not 
always effectively. More realistically, at a time when resources are scarce and 
becoming scarcer, there may be a fear that the professional Peter will be 
robbed to pay a scholarly Paul. There is some basis for this fear. Law deans, 
for example, would have to make a deliberate decision to deploy faculty in 
areas of the curriculum for which a student constituency may not yet have 
developed or may always be rather small. 

On the other hand, there is good reason to look to sources other than 
existing faculty budgets to fund many of our proposals. ‘The legal profession 
now makes very little in the way of an ongoing, direct financial contribution 
to legal education or research. On a national basis, and with some important 
local exceptions such as Calgary and Victoria, charitable giving by lawyers to 
law schools has been miniscule (even non-existent) by contrast with the 
United States. The provincial law foundations disburse the interest earned 
by lawyers trust accounts, rather than funds contributed by lawyers them- 
selves, and only a few are much involved in the matters we are discussing. 
Perhaps the time has come for lawyers to accept some burdens themselves, to 
show they are indeed a “learned profession.” We noted earlier that govern- 
ments, as major research contractors, should ensure that some funds are 
made available for fundamental research; we reiterate that suggestion here 
to reinforce our proposal for a new scholarly emphasis. And we also urge the 
SSHRC and other funding agencies, public and private, to keep in mind the 
unusual situation of law: in need of and ripe for academic development but 
traditionally preoccupied with professional formation; immersed in society 
but strangely insulated from the humanities, as well as the social and physi- 
cal sciences. In this situation, the marginal utility of grants designed to help 
legal academics “retool” or push forward to doctoral and postdoctoral 
studies, and of grants to launch new academic undergraduate and graduate 
programs, promises to be particularly great. 

Yet, at the end of the day, it 1s clear that in a publicly funded education 
system, ultimate responsibility lies with government for the financial fate of 
our proposals. A combination of governmental, quasi-governmental, and 
university administrative decisions - and from time to time the passivity of 
legal academics - has left law schools badly under-financed. Unfavourable 
faculty/student ratios, limited clinical exposure, inadequate library hold- 
ings, and deteriorating salary scales are facts of life that will be revised - if at 
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all - only when governments decide to act, or when universities find a way to 
make resources available to law schools. If nothing is done, the prospects for 
a scholarly discipline of law are not bright. 

We wish to end on a note of candour. Adequate funding is a necessary 
but nota sufficient condition for the development of Canadian legal scholar- 
ship. What is indispensable for the cause 1s imagination, determination and 
passion. 
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Conclusions and Recommendations 


Rather, we state our general conclusions and then list the rec- 
ommendations implicit or explicit in the preceding chapters. We 
conclude with a brief word about implementation. 


W: do not review in this chapter all the issues already discussed. 


General Conclusions 


Legal education and legal research in Canada have progressed considerably 
over the last generation, the former more than the latter. However, neither 
of them yet adequately meets the needs of the profession or the public, and 
neither adequately treats scholarly or intellectual themes. 

The basic problem of legal education is that it espouses a broad range 
of goals and has opted for no specific structure to achieve any of them. As a 
result, professional formation - undoubtedly the primary objective of Cana- 
dian law schools - is neither as effectively professional nor as broad and 
humane as it aspires to be. Scholarly or intellectual legal study is diluted and 
marginalized by the predominance of professional concerns. ‘The non- 
vocational study of law as one of the humanities or social sciences is seldom 
undertaken. In our diagnosis, all of the goals of legal education are impor- 
tant, but they cannot be achieved within a single, unstructured and eclectic 
law school curriculum. What is needed is genuine pluralism - a series of 
alternative curriculums specifically designed to advance different objectives. 

With reference to our special focus on the linkage between legal 
education and legal research, we reach the explicit conclusion that scholarly 
studies cannot be expected to develop while they remain a peripheral 
interest of students and faculty members who are chiefly preoccupied with 
preparation for professional practice. As long as the scholarly study of law 
does not develop, the quantity and quality of legal scholarship are unlikely to 
improve significantly. 

Turning to legal scholarship as the issue on which we have chosen to 
focus, we identify two influences as dominant at present: the needs of the 
profession and the opportunities for involvement in what might be broadly 
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termed “law reform” research. Legal theory, and particularly fundamental 
research into the values, operation and effects of law, have been largely 
neglected. The intellectual training and career circumstances of legal re- 
searchers have not helped them to give shape and direction to legal research, 
or to identify and impose upon it their own scholarly priorities. 

In general terms, any strategy for progress in research would involve 
five elements: 


° Improving the scholarly education of legal researchers; 

. Clarifying and legitimating their role; 

: Establishing more favourable conditions for research especially of 
theoretical and fundamental questions; 

; Strengthening the constituency of sophisticated academic, profes- 
sional and public “consumers” of research; 

° Improving the dissemination of scholarly writing and of the results of 


all types of legal research within the academic community, among legal 
professionals, and to the public. 


Recommendations 


‘The recommendations that follow are addressed to many individuals and in- 
stitutions: law students and law professors with their individual interests, 
abilities and aspirations; law schools with their varying resources, constitu- 
encies, philosophies and opportunities; professional organizations, with dif- 
fering needs for, and differing capacities to contribute to, research; private, 
professional and public funding bodies with their own mandates and pri- 
orities; governments and their agencies that are at once sponsors, consum- 
ers and subjects of research, and the ultimate shapers of educational 
policies; commercial publishers; judges; community groups and others. 

To make explicit what ought to be obvious, we recognize that each of 
these is, to an extent, an autonomous actor. Our power is only the power to 
persuade. Nonetheless, we do propose that new policies be adopted and new 
courses of action pursued, many of which involve the integration, coordina- 
tion and deliberate planning of educational and research programs by 
governments, universities and professional bodies to an extent that has not 
so far been achieved. Moreover, at the individual level, we invite students 
and professors to attempt activities that involve an element of personal risk, 
in the interest of a rather abstract ideal: the scholarly discipline of law. 

‘The test of our report will be the extent to which all of these autono- 
mous actors can agree to try out new ideas that involve some surrender of 
autonomy, which presupposes a degree of idealism. In the end, the report 
must become theirs, not ours. 


Legal Education 


The basis of our recommendations on legal education is that legal education 
must define its objectives explicitly, that among those objectives, the promo- 
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tion of a scholarly discipline of law must figure prominently, that a variety of 

objectives requires a plurality of educational strategies, and that appropriate 

resources must be made available to implement those strategies. 
Specifically, we recommend the following: 


1. Law faculties should substitute for their present eclectic curriculums a 
series of clearly defined alternatives based on intellectual insights, 
social goals, pedagogic approaches, or professional specialties. Re- 
gional or national coordination will help to avoid unnecessary duplica- 
tion (pages 56, 141). 


2. Among the alternatives offered should be clearly defined scholarly 
programs leading to a first degree in law. Regional and local resources, 
needs, traditions and strengths would determine the specific forms of 
such programs. However, they should emphasize intellectual and the- 
oretical, as opposed to professional perspectives while preserving con- 
nections, collaboration and crossover possibilities with the professional 
options (page 141). 


3. In each of the alternative curriculums concerned with professional 
formation, law schools should avoid narrow vocationalism, intensify 
their present efforts to transmit liberal and humane intellectual values, 
encourage interdisciplinary study, and ensure some exposure to legal 
theory and legal research (pages 52, 55, 138). 


4. | Undergraduate law school curriculums should include significant op- 
portunities to study subjects not identified with current professional 
preoccupations, including comparative law (especially of the “other” 
Canadian legal system), legal problems of various disadvantaged 
groups and the legal implications of important social and _ political 
problems (for example, Native peoples rights, environmental law), 
and the forms and processes of resolving conflicts and establishing 
rules; specific attention in the undergraduate curriculum should be 
given to questions of professional roles and responsibilities (page 138). 


5. Law schools should make more widely available, and subject to close 
scrutiny and evaluation, programs of clinical legal education (page 
5a). 


6. Student research and writing skills should be cultivated by requiring 
the production of research papers that are subject to critical evaluation 


(page 50). 


7. Efforts should be made to expand current initiatives to democratize 
enrolment (especially in light of the regressive effects of the present 
economic situation upon applicants from disadvantaged groups) in- 
cluding entry for mature students, special support for Native people 
and other identifiable groups, expanded financial aid earmarked for 
mature and disadvantaged students, and opportunities for part-time 
studies (page 19). 
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Curriculums should accommodate the significant proportion of stu- 
dents who do not intend to practise professionally, but who nonetheless 
wish to secure an extensive knowledge of law; joint degree programs 
are an important opportunity for this group (pages 57, 141). 


The teaching of law in the liberal arts and other faculties should be 
encouraged (page 59). 


Graduate programs in law should be both expanded and intensified, 
especially with a view to the education of future law teachers and legal 
researchers (page 142). 


Graduate studies in law should be focused upon local research centres 
and faculty strengths, with regional and national consultation and 
coordination to prevent overlap (pages 36, 142). 


Graduate legal study by Canadians within Canada should be promoted 
by continuation of the Duff-Rinfret scholarship scheme, its extension 
to doctoral and postdoctoral studies, and development of parallel 
provincial schemes, by improving information on attractive Canadian 
study opportunities, and by the establishment of appropriate prizes for 
outstanding thesis work. Law professors should encourage qualified 
students to consider graduate studies, stressing the availability of good 
Canadian programs (page 143). 


In order to develop a scholarly option at the first degree level, to 
improve and expand graduate studies, to pursue the broadening 
themes in professional studies, and to undertake joint degree pro- 
grams more effectively, law schools should adopt practices in hiring, 
promoting and granting tenure to faculty members that are supportive 
of such activities. They must ensure the presence of faculty members 
with a special interest in research, and with interdisciplinary ca- 


pabilities (page 143). 


Early and favourable consideration should be given to the establish- 
ment of a Canadian Centre for Studies in Legal Education that would 
conduct research in and coordinate cooperative efforts to develop new 
teaching techniques (page 127). 


The Canadian Law Deans, in cooperation with other bodies, should 
work toward the development of guidelines for the assistance of law 
faculties, university administrators and governments. These 
guidelines would suggest appropriate law school faculty/student ratios 
and library budgets and policies (page 44). 


Governments and universities, within their capacity to do so, must 
ensure that law faculties possess the resources needed both to meet 
acceptable standards of staffing and facilities and to mount more 
intensive programs, but law faculties must also be willing to make hard 
decisions on the internal allocation of their resources (pages 30, 54, 
149). 


17. The legal profession should support these new developments by reex- 
amining its own arrangements concerning preparation for practice, 
licensing and specialization, by accepting the principle of diversity in 
legal education, and by greater financial support for legal education 
(pages 53, 149). 


Promotion of Research 


Scholarly legal research, and especially fundamental and theoretical re- 
search, has been consistently undervalued by the legal community, and even 
by legal academics, whereas it has an essential contribution to make to legal 
education, to the legal profession and the practice of law, and to the evolu- 
tion of law and society. Its requirements today are numerous. Some relate to 
the need to assist the advanced training of legal scholars in research skills, to 
broaden scholars’ interdisciplinary knowledge and to stimulate their re- 
search activity by creating research environments and a strong scholarly 
community both within and beyond the law faculties. Other requirements 
relate to the reorganization of research funding opportunities, the produc- 
tion and improvement of research tools and means of scholarly communica- 
tion, and the special needs arising from the early developmental status of 
legal science among the social sciences. Bearing these needs in mind we pro- 
pose the following recommendations: 


18. Legal scholars should make a conscious effort to diversify the ap- 
proach they take in their research, as much as possible responding to 
their own sense of intellectual priorities rather than the priorities of 
governments or granting bodies. They should turn to more funda- 
mental studies using historical, theoretical, comparative and empirical 
approaches. They, and governments as well, should also be concerned 
to pay adequate attention to legal problems in addition to those cur- 
rently given priority, including problems of Native people, the poor, 
immigrants, and other groups (pages 83, 126). 


19. Funding agencies and law faculties should support law professors seek- 
ing to improve their academic skills or to immerse themselves in re- 
lated disciplines by such means as study leaves, reorientation grants 
and summer institutes focusing on research methodology and inter- 
disciplinary perspectives (pages 127, 143). 


20. Linkages between law and other university disciplines should be 
strengthened by appointing some non-lawyers to law faculties, making 
cross-appointments to and from other faculties, opening predeter- 
mined law courses to graduate students from other disciplines, pro- 
moting joint degree programs, accommodating scholars-in-residence 
from other disciplines - all based on mutually arranged initiatives with 
other faculties (pages 34, 68). 


21. Law faculties should make provision for released time for faculty mem- 
bers engaged in significant research (page 146). 
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Law faculties should adopt research policies, to be administered by a 
research committee or senior professor, together with a research 
officer with responsibility to animate projects, seek out funding 
sources, administer grants, provide academic guidance to young pro- 
fessors, encourage faculty seminars, review research-in-progress 
within the faculty, and so forth (page 144). 


Law faculties, alone or in association with other faculties, should where 
possible establish institutes, centres or programs, as a base for scholarly 
research especially of a fundamental or theoretical nature, seek non- 
contract funding to ensure the independence and integrity of the re- 
search, and submit to regular and rigorous outside evaluation in order 
to maintain high standards (pages 37, 119, 126, 145). 


Other forms of cooperation in research planning should also be en- 
couraged, especially with a view to avoiding the duplication of research 
establishments, and to linking researchers in various centres where 
prospects for ongoing collaboration exist (pages 36, 91). 


Formal and informal networks of scholars should be encouraged, 
whether under the auspices of the Canadian Association of Law Teach- 
ers or by other means. For example, support is needed for joint pro- 
duction of teaching materials, books of essays and treatises, and 
scholarly exchanges involving representatives of the two Canadian 


legal systems (page 90). 


A rigorously refereed, nationally and internationally recognized schol- 
arly journal in law should be established either by the Canadian Asso- 
ciation of Law Teachers or on an independent basis. Some retrench- 
ment or reorientation of the large number of general faculty-based 
journals would contribute to the overall quality and usefulness of Ca- 
nadian legal periodical literature (page 96). 


Special awards for distinguished contributions to legal scholarship 
should be instituted, possibly involving the collaboration of the Social 
Sciences and Humanities Research Council, the Canadian Bar Asso- 
ciation, the Canadian Association of Law Teachers and Canadian 
Deans of Law (page 147). 


Universities, governments and funding sources should provide in- 
creased support to law libraries, especially in Quebec where the pres- 
ent situation appears critical (pages 38, 146). 


Universities should recognize the special function of law libraries by ar- 
rangements that ensure appropriate policies for acquisition, admin- 
istration and access in order to support teaching and research within 
their law faculties (page 39). 


We endorse the recommendation, reiterated to us by the Canadian As- 
sociation of Law Libraries, and first proposed by Viola Bird in Law 
Library Resources in Canada, that the National Library should establish a 
Legal Resources and Services Centre (page 39). 


Olt 


om. 


akon 


34. 


ay, 


36. 


a) 


38. 


Law faculty libraries should cooperate on a regional basis to rationalize 
their acquisitions and holdings, and especially on a national basis to 
take full advantage of new, computer-based information systems 


(page 39). 


The Canadian Law Information Council and the law publishers should 
address, on an urgent basis, the present state of research tools in law, 
especially with a view to rationalizing and standardizing the reporting 
and indexing of cases and statutes, eliminating gaps and duplication, 
and improving the quality of legal research tools by greater reliance 
upon permanent, trained editorial staff (pages 121-125). 


Law professors should increase their participation in the production of 
research tools such as a bilingual, bi-systematic legal dictionary or legal 
treatises (page 123). 


Access to secondary sources such as legal periodicals should be 1m- 
proved, and as a means of facilitating interdisciplinary research, writ- 
ing on law in non-legal periodicals should be integrated in standard 
indexes and research tools (page 123). 


With a view to amending existing legislation, professional rules and ad- 
ministrative policies that permit the destruction or promote the se- 
questering of legal records, professional bodies and governments 
should enter into discussion with legal researchers to encourage the 
formation of legal archives and agree upon appropriate terms of access 
and use of legal archival material (page 125). 


Greater efforts must be made to ensure that government-sponsored 
legal research enters the public domain, if not by actual publication 
then at least by publication of abstracts (page 112). 


Research funding in law must be reorganized to take into account the 
risks to academic development inherent in the present preponderance 
of strategic and contract funding. Accordingly, government depart- 
ments and law reform commissions that are important consumers of 
research should accept an obligation to replenish the resource from 
which they draw, either by sponsoring theoretical and fundamental 
scholarship, or by contributing a fixed levy on each research contract to 
a fund to stimulate basic scholarly work (pages 112, 120, 149). 


Funding agencies should be aware of the particular need to respond to 
research priorities that are deemed most important by researchers 
themselves, and when funds are made available to support such re- 
search, provision should be made for decentralized, relatively easily 
obtainable, small-scale grants (page 119). 


Law foundations especially should offer general support for legal re- 
search by providing grants to law faculties, scholarships for law gradu- 
ate students, direct research grants, library support, funding for 
exchanges among academics, practitioners and judges, support for 
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scholarly-oriented continuing legal education programs, and so forth 


(page 121). 


40). ‘The Social Sciences and Humanities Research Council and other 
granting agencies should be sensitive to the special influences that have 
determined the scope and direction of legal research, both in the inter- 
pretation of their own funding policies, and in their evaluation of 
specific grant proposals (page 145). 


Professional and Judicial Needs and Contributions 


Legal research can contribute greatly to the quality of professional practice 
and judicial performance. It is essential that fundamental and theoretical 
scholarship should inform and stimulate professional and judicial research, 
and that these types of research should be conducted efficiently, effectively 
and in a manner that promotes fundamental legal values. We propose the 
development of a significant “academic” constituency outside the law 
faculties, the forging of links between such a constituency and the law fac- 
ulties, the recognition of the importance of research to the legal community 
as a whole, and an open dialogue among all of its elements. In particular, we 
urge the following: 


41. Law schools should ensure that all graduating students possess legal re- 
search skills, and that an adequate number of individuals with special 
“academic” capabilities is available for professional and public needs 


(page 57). 


42. Law firms, government departments, law reform commissions and 
other potential employers of “academic lawyers” should make efforts to 
define and expand career opportunities for them, in order to enhance 
the responsiveness of the “law in action” to new developments in re- 


search (page 58). 


43. In recognition of the desire of many lawyers for intellectual stimulus 
and development, of the need to ensure that important new develop- 
ments in legal thought and research are brought to the attention of 
practitioners, and of the importance of providing a theoretical compo- 
nent for emerging programs of professional specialization, law schools 
should consider the establishment of special graduate programs with a 
strong intellectual and theoretical component designed specifically for 
legal practitioners (page 148). 


44. Legal scholars should regularly communicate the results of their fun- 
damental and theoretical research in ways that make it accessible to the 
legal community at large, through publication and participation in 
continuing legal education programs (page 100). 


45. Continuing legal education organizations should cooperate with legal 
scholars in offering programs, prepared at various levels of sophistica- 


tion, that are designed to increase awareness of practitioners to devel- 


160 


46. 


47. 


48. 


AQ. 


OW: 


opments in legal research and scholarship, especially of a fundamental 
and theoretical nature (page 128). 


In cooperation with the law faculties, the profession should encourage 
scholarly activity by practitioners and judges through adjunct or visit- 
ing faculty appointments, publication of scholarly articles and books, 
programs of sabbatical leaves for lawyers and judges and practitioner- 
in-residence arrangements in the law faculties, through scholars-in- 
residence in courts and law offices, and through financial support for 
the above. These arrangements should all have as a central focus the 
acquisition and dissemination of theory and “new learning,” over and 
above the incremental changes in law and practice more typically ad- 
dressed by judicial seminars and continuing legal education programs 
(pages 127, 148). 


A positive attitude within the judiciary toward legal research should be 
encouraged. Judges (especially at the appellate level) should routinely 
consult, and where appropriate cite, Canadian and foreign secondary 
literature to bring new knowledge into the mainstream of the law, to 
improve the quality of decisions, and incidentally to enhance respect 
for scholarship within the profession (page 109). 


In writing traditional articles and texts, legal scholars assist the bench 
and bar by organizing, systematizing, and disseminating legal knowl- 
edge. However, the legal profession should itself continue to assume 
greater responsibility for ensuring, through continuing legal educa- 
tion, that practitioners are kept up to date with incremental develop- 
ments in the law (page 108). 


The legal profession, in consultation with the Canadian Law Informa- 
tion Council, the law foundations, the Foundation for Legal Research, 
and other bodies concerned with legal research, should consider the 
establishment of a “book club” that might promote publication of high- 
quality legal treatises in areas of professional interest, and at the same 
time cross-subsidize publication of books of a speculative nature (page 
183). 

The legal profession should reaffirm its commitment to being a 
“learned profession” by more extensive financial support of legal 
education and research (pages 120, 149). 


The Public Interest in Legal Research and Education 


Underlying all of our other recommendations is the premise that there is a 
public, as well asa parochial or professional, interest in improvements in 
legal research and education. We conclude with several specific and general 
recommendations that rest upon this premise: 


IME 


The Canadian Law Information Council should explore ways of 
providing direct public access to legal information so that citizens can 
inform themselves about their rights and the working of the legal sys- 


tem (page 125). 
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52. Governments should consider measures to prevent the use of compu- 
ters as a way of rationing justice. For example, the government might 
make its consent to the use in databases of statutes and judgments for 
which the Crown holds copyright conditional upon guarantees (from 
computerized legal information retrieval firms) of equitable terms of 
access (page 122). 


53. A computer-linked network of law libraries should be created and re- 
garded as a national resource (page 39). 


54. Inthe design of programs of legal education, law faculties, professional 
bodies and government should take measures to promote access to 
legal education and practice for qualified individuals who are 
members of disadvantaged groups, should adopt curricular policies 
that permit the study of law from both a professional and a non-profes- 
sional perspective, and should ensure that lawyers are willing and able 
to serve clients with a broad range of problems and from all elements of 


society (pages 19, 48, 133, 138). 
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In pursuing research, legal scholars should be aware of their unique 
opportunity to contribute to the better administration of justice by 
making the existing law more coherent and easily available, by pointing 
out its defects, and by assisting in its reform (pages 69, 87, 109, 113). 


56. Apart from all other considerations, the public interest will in the long 
run be best served if legal scholars maintain an independent and crit- 
ical stance, and pursue their tasks with imagination, determination 
and passion (page 148). 


Implementation 


We have decided to make a specific proposal on implementation of our 
recommendations. Because many of these recommendations are necessarily 
general in nature, inviting more specific individual, institutional and 
government responses, there is a serious risk that any initiatives we may have 
generated will simply dissipate. 

We therefore propose that the Social Sciences and Humanities Re- 
search Council take the lead in convening one or more meetings of all 
interested parties to consider our recommendations and, if necessary, to 
establish mechanisms that will encourage implementation. Since the Cana- 
dian Association of Law Teachers and the Committee of Law Deans were 
moving parties involved in the establishment of our study, they should 
obviously be involved in the planning of any such meeting(s). Since the bar 
and bench have a considerable stake (and role) in certain aspects of the 
future of legal scholarship, they too should be involved at the planning stage. 
Perhaps some government participation would also be helpful. As a pre- 
liminary step, we propose that the presidents of the relevant bodies be 
Invited to initiate the planning process. 

Steps toward implementation must respect the autonomy and jurisdic- 
tional boundaries of all interested groups. Ideally, however, these steps 
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should include consideration of our report and recommendations at a local 
and regional level, and some procedure for stimulating and monitoring 
subsequent developments. 
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Terms of Reference of the Consultative Group on Research and 
Education in Law 


Terms of Reference of the Consultative Group on Research and 
Education in Law 


To examine and advise upon legal research and education in Canada, es- 
pecially in relation to: 


1. The discharge by law faculties of both their academic and professional 
responsibilities, and especially the relationship between those 
responsibilities; 

2. The purpose, nature and quality of research in law, including its the- 


oretical perspectives, interdisciplinary aspects, the various institutions 
and agencies in which it is conducted and the infrastructures (e.g., li- 
braries) and sources of funding that support it; 


3. The extent and quality of graduate education in law, including its rela- 
tionship to advanced research; 


4. The means by which the legal profession, university faculties and ad- 
ministrations, legal scholars, governments and granting institutions 
may encourage and improve scholarship, research and education in 
law in the Canadian context; and 


Or 


Any other matters which in the opinion of the Consultative Group may 
be necessary to discharge its mandate, or to identify for the Council 
more general issues which may relate to other professional disciplines. 
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Appendix 2 
Regional Consultations 


Guidelines for Discussion at Regional Consultations 


The Consultative Group on Research and Education in Law is anxious to 
have the opportunity to explore with interested and informed observers in 
various regions their perception of the state of Canadian legal research and 
education. We have solicited formal briefs from all interested individuals 
and institutions, and do not, therefore, wish to place participants in the posi- 
tion of speaking on behalf of any particular group or constituency. We have 
also planned several surveys of Canadian law teachers, law schools, and legal 
research; we have tried to secure all recent studies (including those prepared 
for various law faculties, legal professions, etc.); and we expect to gather con- 
siderable “hard” data from formal briefs. But what will be much more 
difficult to gain is a sense of what thoughtful people identify as the most im- 
portant problems, and how they perceive their causes and solutions. ‘This ts 
the essential purpose of our regional consultations. 

The general questions put forward below for discussion at the con- 
sultation highlight certain aspects of the “Agenda of Issues” which has 
already been sent to you (see Appendix 3). However, we hope you will feel 
free to translate the general concerns we have identified into questions 
which seem important to you. We are interested in both special regional 
viewpoints and reflections from an overall or national perspective. No 
formal papers will be presented at our meeting in order that discussion can 
be informal and free flowing. You may, however, find the enclosed booklet 
an interesting background to our discussions. 

A synopsis of the discussion at the regional consultation will be pre- 
pared after the meeting. We will not attribute statements to individuals so 
that it should be possible to circulate the synopsis widely in order to sumulate 
discussion of the issues and sympathetic action by governments, professional 
bodies, universities and law faculties. The potential benefit of such discus- 
sion and action, indeed, exceeds any which might flow from our report itself. 

We look forward to your participation, and would be happy to provide 
you with any further details of our work or of the consultation itself. 
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Session I: Legal Research: Its State and Direction 


When considering the state of legal research we have found it helpful to view 
the field from two basic perspectives. In the first, law is taken as a self- 
contained intellectual and social system with its own logic, terminology, re- 
search needs and processes of development. In the second perspective, law 
is taken as a social fact, a phenomenon with economic, political, historical 
and social dimensions. The first perspective we might call law from the 
inside, or law as the subject of research and the second perspective law from 
the outside, or law as the object of research. Some people feel that there is a 
serious unmet need for research from the first perspective. Others have the 
impression that there has been relatively little legal history, legal philosophy 
or empirical research related to law. While our inventory of legal research 
will test both of these impressions, we are interested in your views. Are either 
or both of these perceptions accurate? If so why? What do they imply about 
the nature of teaching and research in our law schools? Do they affect in any 
way the style, quality or direction of professional practice, judgment-writing 
or law reform? Are there major barriers to research in law, such as lack of 
funds, research tools or facilities, research time, etc. ? 


Session IT: The Structure and F mnancing of Research 


Legal research is being conducted by law teachers, governments, law reform 
commissions, public interest groups, and to some extent by legal practi- 
tioners. Do all of these bodies define research in the same way? What are the 
relative advantages and disadvantages of different institutional structures in 
which legal research might be conducted? 

Legal researchers have made relatively modest claims upon the finan- 
cial resources of the Social Sciences and Humanities Research Council (or its 
predecessor, the Canada Council). Does this reflect a low level of research 
activity in law? or the relatively inexpensive nature of conventional legal 
research? or the ready availability of other granting sources? or the wide- 
spread channelling of legal research energies into law reform projects, 
opinion writing and advising, or other remunerated activities? Do any of 
these possible explanations give rise to concerns about the quality or direc- 
tion of legal research? If so, from the point of view of the academic com- 
munity, the public, or the profession? And what can or should be done to 
add to or alter the present research effort by academic and other 
researchers? 

Graduate programs in almost every discipline, including the profes- 
sional disciplines, are the keystones of the research edifice. Graduate pro- 
grams in law in Canada do not seem to be well developed. What is the state of 
our graduate programs and why? 


Session IIT: Legal Education: Teaching What to Whom? 


Law faculties over the past 10 to 15 years have greatly diversified their curri- 
culum offerings. During this same period, law schools have also diversified 
their teaching methods, moving away from exclusive reliance on lecture and 
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case method instruction in the direction of greater simulated or clinically- 
provided “reality,” but also in the direction of greater involvement in re- 
search, interdisciplinary study, and “theory.” What were the causes, and 
what have been the costs and benefits of this kind of diversification? What 
has it implied for the recruitment and training of faculty members and stu- 
dents? for the ways in which law is perceived and practised by the bar and 
bench? for the structure and resources of the law schools? for university ad- 
ministrations and government and other funding sources? Is this diversity, 
in general terms, appropriately left to “market choices” of individual faculty 
members and students? or should it be more deliberately structured within 
each school? What possibilities exist - or should exist - for some degree of 
curriculum specialization on a national or regional basis? If desirable, how 
might specialization be promoted? Is it possible to integrate more closely 
legal practitioners, researchers and teachers, along the lines of the medical 
model? 

The teaching of law is strongly influenced by expectations and de- 
mands of students and the practising profession. In the extent of this 
influence law differs markedly from most academic disciplines, and even 
from other professional disciplines such as medicine. What are the aspira- 
tions of the typical law student? What is the influence of students on curri- 
culums and research? To what extent does and should the law school 
accommodate students who do not share traditional practice-oriented goals? 
There is a considerable surplus of applications for available places in law 
schools. What are the consequences of this situation, and of law schools 
admissions policies? How do the bench and bar define the purposes of law 
schools? How do they react to recent developments in curriculum and 
teaching methods? How do they feel that the educational formation of 
members of a “learned profession” might be strengthened? 


Session IV: The Art of the Possible 


In very general terms, is the community getting the kind and quality of law- 
yers and legal research it wants, needs and deserves? Please feel free to ask 
all unasked questions. 
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Regional Consultation I - Vancouver, February 13, 1981 
Cathy Best, Law Student, Faculty of Law, University of British Columbia 
Peter Burns, Faculty of Law, University of British Columbia 


Bruce Cohen, Ladner-Downs, Vancouver; Bencher, Law Society of British 
Columbia 


William Gibson, Chairman, Universities Council of British Columbia 


Dean Goard, Director of University Programmes, Ministry of Universities, 
Science and Communications of British Columbia 


Neil Gold, Faculty of Law, University of Victoria 


Jack J. Huberman, Executive Director, Continuing Legal Education Society 
Vancouver 


> 


lan L. Jessiman, Assistant Deputy-Attorney-General, Ministry of the At- 
torney-General of British Columbia 


Kenneth M. Lysyk, Dean, Faculty of Law, University of British Columbia 
Diana Priestley, Law Librarian, University of Victoria 
Lyman Robinson, Dean, Faculty of Law, University of Victoria 


Norman Severide, Severide & Co., Langley; Bencher, Law Society of British 
Columbia; Vice-President, Law Foundation of British Columbia 


Michael Shaw, Vice-President Academic, University of British Columbia 


Simon Verdun-Jones, Chairman, Department of Criminology, Simon Fraser 
University 


Donovan Waters, Faculty of Law, University of Victoria 


David Williams, Williams, Davie & Co., Duncan; Lecturer, University of 
Victoria 
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Regional Consultation II - Saskatoon, April 24, 1981 

David W. Beaubier, Cuelenaere, Beaubier, Walters and Kendall, Saskatoon 
A.J. Beke, Griffin, Beke & Thorson, Regina 

R.B. Buglass, College of Law, University of Saskatchewan 

Karen Busby, Law Student, Faculty of Law, University of Manitoba 

D.H. Clark, Dean, College of Law, University of Saskatchewan 

D.E. Gauley, Gauley & Co., Saskatoon 


Paul Havemann, Associate Dean, School of Human Justice, University of 
Regina 


K.R. Hughes, Provost and Professor of Medicine, University of Manitoba 
Frank Jones, Dean, Faculty of Law, University of Alberta 

Lewis Klar, Faculty of Law, University of Alberta 

L.F. Kristjanson, President, University of Saskatchewan 

John Law, Associate Director, Legal Education Society of Alberta, Calgary 
Jack London, Dean, Faculty of Law, University of Manitoba 

Al Lucas, Faculty of Law, University of Calgary 

Peter MacKinnon, College of Law, University of Saskatchewan 


Margaret McCaughan, Executive Assistant to the President, University of 
Alberta 


Neil McLeod, Law Student, College of Law, University of Saskatchewan 
James Rendall, Dean, Faculty of Law, University of Calgary 


Brian Slattery, Research Director, Native Law Centre, University of 
Saskatchewan 


Gail Starr, Law Librarian, Faculty of Law, University of Calgary 


Ian Wilson, Chairman, Saskatchewan Community Legal Services 
Commission 


Regional Consultation III - Halifax, June 4, 1981 


Michel Bastarache, Dean, Faculty of Law, University of Moncton 
Richard Bird, Faculty of Law, University of New Brunswick 
W.H. Charles, Dean, Faculty of Law, Dalhousie University 


Susan Guppy, Programme Coordinator, Institute for Environmental Stud- 
ies, Dalhousie University 


Grant Hammond, Faculty of Law, Dalhousie University 

E.C. Harris, Faculty of Law, Dalhousie University 

Mary Helleiner, Executive Director, Law Foundation of Nova Scotia 
D.M. Johnston, Faculty of Law, Dalhousie University 

Hon. Mr. Justice Malachi Jones, Nova Scotia Supreme Court 


Eliot Leyton, Department of Anthropology, Memorial University of 
Newfoundland 


John Manwaring, Faculty of Law, University of Moncton 

John Merrick, Burchell, Jost, MacAdam, Hayman & Merrick, Halifax 
Audette Snow, Law Student, Faculty of Law, University of Moncton 
Gerard Snow, Faculty of Law, University of New Brunswick 

Leon ‘Trakman, Faculty of Law, Dalhousie University 

Edward Veitch, Dean, Faculty of Law, University of New Brunswick 


-Graham D. Walker, Legislative Counsel for Nova Scotia 


Regional Consultation IV - Toronto, November 6, 1981 

B.L. Adell, Dean, Faculty of Law, Queen’s University 

Stanley M. Beck, Dean, Osgoode Hall Law School, York University 

R.L. Campbell, Chairman, Department of Law, Carleton University 
Pepita Capriolo, Faculty of Common Law, University of Ottawa 

A.W.R. Carrothers, Dean, Faculty of Common Law, University of Ottawa 
John Claydon, Associate Dean, Faculty of Law, Queen’s University 

Earl Cherniak, Lerner & Associates, London, Ontario 

John Edwards, Faculty of Law, University of Toronto 


Lee Ferrier, MacDonald & Ferrier; Bencher, Law Society of Upper Canada, 
Member of Legal Education Committee 


J.D. Ground, Osler, Hoskin & Harcourt; Bencher, Law Society of Upper 
Canada, Chairman of Bar Admission Subcommittee 


F. Iacobucci, Dean, Faculty of Law, University of Toronto 
R.W. Ianni, Faculty of Law, University of Windsor 
Robert Kerr, Faculty of Law, University of Windsor 


Lillian MacPherson, Law Librarian, University of Alberta, Canadian Asso- 
ciation of Law Libraries 


Allan Manson, Faculty of Law, Queen’s University 

J.D. McCamus, Osgoode Hall Law School, York University 

K.G. McShane, Department of Law, Carleton University 

Derek Mendes da Costa, Chairman, Ontario Law Reform Commission 
J. Menezes, Faculty of Law, University of Windsor 

Marylyn Pilkington, Osgoode Hall Law School, York University 

John J. Quinn, Faculty of Law, University of Western Ontario 

Ronald Saunders, Department of Law, Carleton University 


P. Slayton, Dean, Faculty of Law, University of Western Ontario 


Mark Turcot, Assistant Dean, Faculty of Common Law, University of Ottawa 
Ernest Weinrib, Faculty of Law, University of Toronto 


Ben A. Wilson, Assistant Deputy Minister for University Affairs, Ministry of 
Education, Colleges and Universities of Ontario 


Roger Wolff, Vice-Provost, University of Toronto 


Timothy G. Youdan, Faculty of Law, University of Western Ontario 
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Regional Consultation V - Montreal, December 11, 1981 
Jacques Anctil, Dean, Faculty of Law, University of Sherbrooke 
Jean-Denis Archambault, Faculty of Civil Law, University of Ottawa 
Jean-Guy Belley, Faculty of Law, Laval University 

Ivan Bernier, Dean, Faculty of Law, Laval University 


Claude Boisclair, Vice-Dean of Research, Faculty of Law, University of 
Sherbrooke 


John E.C. Brierley, Faculty of Law, McGill University 

Ernest Caparros, Faculty of Civil Law, University of Ottawa 

Denis Carrier, Ministry of Justice of Quebec 

Edith Deleury, Vice-Dean of Education, Faculty of Law, Laval University 
Robert Demers, Vice-Dean of Research, Faculty of Law, Laval University 
Jacques Desautels, Vice-Rector of Education and Research, Laval University 


Antoine D’lorio, Vice-Rector of Education and Research, University of 
Ottawa 


René Dussault, Ecole nationale d’administration publique 

H.P. Glenn, Faculty of Law, McGill University 

Hon. Allan B. Gold, Chief Judge, Provincial Court of Quebec 

Pierre Gravelle, Assistant Deputy Minister, Department of Justice, Ottawa 
Marcel Guy, Faculty of Law, University of Sherbrooke 


Carol Jobin, Director, Department of Judiciary Science, University of 
Quebec at Montreal 


Fernand Landry, Dean, Faculty of Civil Law, University of Ottawa 

Louis LeBel, Grondin, LeBel, Pondrier, Isabel, Morin & Gagnon, Quebec 
Guy Lord, Vice-Dean of Research, Faculty of Law, University of Montreal 
R.A. MacDonald, Associate Dean, Faculty of Law, McGill University 


Ejan Mackaay, Faculty of Law, University of Montreal 


Julien S. Mackay, Director, Chamber of Notaries of Quebec 


Pierre Mackay, Department of Judiciary Science, University of Quebec at 
Montreal 


Nicolas Matte, Director, Institute of Air and Space Law, McGill University 
Yves Ouellette, Dean, Faculty of Law, University of Montreal 


Richard Simoneau, Conseil des universités de Québec 
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LL NE ARTES MAL ELEN PER IT ASS 


Appendix 3 


Interpretation of Terms of Reference and List of Issues to be 
Addressed! 


The Consultative Group and its Advisory Panel have given some thought as 
to how their very broad mandate might be interpreted. While not seeking to 
exclude from consideration any subject deemed important by persons who 
wish to submit briefs, the following agenda of issues identifies the matters 
which we consider to be especially important. It will help both to guide our 
own research efforts and to indicate areas in which briefs could be most 
helpful. 

Legal education in Canada has experienced considerable change 
within the past 20 years. This change will obviously influence all aspects of 
our legal system - the legal profession and the bench, law reform and public 
understanding of, and satisfaction with, law. This is the context of our study. 

However, some aspects of legal education - such as curriculum and 
teaching methods - have been studied frequently and exhaustively by in- 
formed and interested parties, responding to local circumstances and con- 
cerns. Other aspects - such as bar admission, public education in law, and 
continuing education for the profession - are under active review as well. 

We have therefore decided that the special focus of our study should be 
legal scholarship in the broad sense - including some aspects of study at the 
undergraduate and graduate level, and legal research and publishing. This 
field has been seriously neglected and is in urgent need of an examination 
leading to practical recommendations. Furthermore, the legal community 
appears to be most receptive and the moment to be opportune for address- 
ing the needs of legal research in Canada. 

Within this framework, then, of context: education/focus: research, 
the Consultative Group and Advisory Panel have identified the following 
issues to be addressed. 


1. This “agenda of issues” was advertised and made available to all who inquired about the con- 
cerns of the Consultative Group, as well as to all participants at the Regional Consultations. 
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Context: Education 


10. 


Historical evolution of Canadian law faculties; 


Analysis of law faculties: staff, students, curricula, libraries, budgets, 
etc.:2 


Factors internal and external to universities influencing financial 
support to law faculties; 


Resource allocation within law faculties as between preparation for 
professional practice and other activities; 


Preparation for professional practice: the state of the art; 
Law faculties’ responsibility for other aspects of legal education, includ- 
ing bar admission, continuing legal education, public legal education, 


general university courses 1n law, etc.; 


Influence of formal requirements defined by the legal profession, of 
roles and opportunities 1n legal practice, of legal culture and tradition; 


Students: access, expectations, perceptions; 
Analysis of graduate studies in law;? 


Comparative insights. 


Focus: Research 


Legal Research: An Inventory? 


Ie 


Historical background to legal scholarship in Canada; 


Institutions involved in legal research: law faculties, legal research cen- 
tres, law reform commissions, public interest groups, law firms, depart- 
ments and centres of criminology, etc.; 


Profile of academic legal researchers in Canada: allocation of time by 
law professors, training of law professors, their research sponsors and 
sources of funding, etc.; 


2. The Consultative Group itself will be developing factual materials on these topics. 


3. The Consultative Group itself will be preparing this inventory. 


178 


Research in the LLB and graduate curricula; 


Sources of funding for legal research; granting agencies, law faculties, 
governments, law foundations, etc.; 


Inventory and analysis of legal research in Canada; profile of research 
by subject matter, methodology and orientation (practice, law reform, 
etca): 


Research facilities; resources and tools in law: conventional and inter- 
disciplinary; overlap with research tools needed for legal practice, judi- 
cial decisions, law reform, public policy; 


Impact of legal research on legal practice, judicial decisions, law re- 
form, public policy; 


An Assessment of Legal Research and Scholarship 


Adequacy of Resources for Legal Research and Scholarship 


IF 


2 


ot 


4. 


Preparation for research and scholarship; 
Time for research and scholarship; 
Facilities for interdisciplinary study; 


Funding. 


Law as an Academic Discipline 


ay 


4. 


Typologies of legal research; 


Problems in assessing the research output in law - unpublished 
research; 


Problems in gaining access to materials for legal research; 


Comparison of law with other academic disciplines. 


Strategic Areas for Canadian Legal Research 


i 


The Canadian context: Native studies, legal history, women and the 
law, civil law/common law relationship; 


Special regional interests: energy, maritime, etc.; 
The development of interdisciplinary research; 


Legal theory. 


Diagnosis: The Formative Influences on Legal Research and Scholarship 


The Education Context 


General impact on educational context (see above); 


The law faculty: goals, allocation of resources, policies on recruitment 
and promotion, extent of integration within university context, etc.; 


The law professor: educational formation, research interests and expe- 
rience, career factors, teaching and other involvements, etc.; 


Other Formative Influences 


The research organizations: research interests of law reform commis- 
sions; government departments and other contractors’ research in law; 
effect of mission-oriented research or applied research, private and 
governmental; policies of funding agencies such as granting councils 
and law foundations; 


The profession: the need for professional tools, dissemination of new 
ideas and techniques, reading habits; 


The publishers: influence of academic and commercial publishing 
houses on legal research and writing, availability of publishing outlets 
for books and articles, effect of markets and technology on legal pub- 
lishing, etc.; 


The foreign influence: costs and benefits of foreign models of scholar- 
ship, of foreign publications, etc. 


Recommendations 


The Consultative Group invites all parties interested in making submissions 
to formulate recommendations related to their concerns. 


180 


List of Individuals and Organizations That Submitted Briefs 
Jean-Guy Belley, Faculty of Law, Laval University 


Christopher J. Bruce, Department of Economics, Faculty of Social Sciences, 
University of Calgary 


Canadian Association of Law Libraries 

Canadian Association of Law Professors 

College of Law, University of Saskatchewan 

Ronald C.C. Cuming, Faculty of Law, University of Saskatchewan 


John Eisenberg and Paula Bourne, Legal Education Project, Department of 
History and Philosophy, Ontario Institute for Studies in Education 


Faculty of Law, University of Calgary 

Faculty of Law, University of Montreal (Guy Lord, Vice-Dean) 
Faculty of Law, University of Windsor 

G.H.L. Fridman, Faculty of Law, University of Western Ontario 


Benjamin Geva, Visiting Associate Professor of Law, College of Law, Univer- 
sity of Illinois at Urbana-Champaign 


Peter M. Horowitz, Executive Director, Butterworths Educational and Pro- 
fessional Publishers, Scarborough, Ontario 


Gisele Graton Légaré, Lawyer, Montreal 


Law Foundation of Saskatchewan (D.H. Clark, Dean, College of Law, Uni- 
versity of Saskatchewan) 


Law Reform Commission of Saskatchewan 
Denis Le May, Faculty of Law, Laval University 


Michael McDonald, Chairman, Legal Studies Committee, Faculty of Arts, 
University of Waterloo 


R.A. MacDonald, Faculty of Law, McGill University 
Peter MacKinnon, College of Law, University of Saskatchewan 


Lillian MacPherson, Law Librarian, University of Alberta 
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Osgoode Hall Law School 

James A. Rendall, Faculty of Law, University of Calgary 
Beverley G. Smith, Faculty of Law, University of New Brunswick 
Gail Starr, Law Librarian, University of Calgary 

Leon E. Trakman, Dalhousie Law School 


Jack Warwick, Department of Humanities, Atkinson College, York 
University 


Charles Hollenberg, Chairman, Department of Medicine, University of 
Toronto (met with the Consultative Group at its invitation in Toronto, in De- 
cember 1980, and provided valuable information on the structures of Cana- 
dian medical education) 
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Tableau 7 
Fonds affectés a la recherche dans le domaine du droit 
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Subventions aux particuliers Subventions aux particuliers 
Subventions aux pour des projets de recherche pour des projets de recherche 
Contrats institutions dans un domaine déterminé dans un domaine indéterminé 
1. Ministéres juridiques des 450 000 FALE SIU 
gouvernements provinciaux 
2. Ministéres juridiques du 2: 750 000 350 000 mead 9004 
gouvernement fédéral 
3. Fondations de droit 1 733 640 
4. Commissions de réforme 385 860 5 000 
du droit 
5. Autres fondations ou 251 000 595 000 10 000 
organisations 
6. Organismes spécifiques de 572 286 
subvention 
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a Subventions et contributions différent principalement dans le sens que ces derniéres font l'objet d’une vérification comptable. 
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Source: Etude sur les sources de financement 
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Total relatif aux 
domaines signalés comme 


ler, 2e et 3e choix Comparative Interdisciplinaire 
Common Total Droit Common law Trans- Non- 
law civil Exégétique Historique Théorique Droit civil nationale Empirique empirique 
1. Droit 23 43 10 42 oa 24 2 13 3 v7] 
constitutionnel 
2. Droit criminel 36 38 2 36 De 20 3 7 6 5 
3. Droit de la famille 26 33 ik 31 19 10 6 14 6 8 
4. Droit administratif 21 33 12 31 15 init 3 12 7 13 
5. Contrats 22 30 8 30 16 13 6 7 ] 3 
6. Droit fiscal 24 29 5 2g 8 9 2 8 5 4 
7. Relations de travail 25 28 3 20 14 12 5 10 8 6 
8. Corporations 19 26 a 26 12 9 4 9 4 6 
9. Responsabilité 23 25 2 24 12 9 D 7 4 + 
délictuelle 
10. Preuve 18 22 4 22 10 9 + if 2 6 
11. Droit immobilier 14 20 6 20 12 5 ] 4 4 ] 
12. Philosophie du 16 20 4 7 9 20 4 6 3 7 
droit 
13. Droit commercial 14 19 5 Ne 6 3 5 9 4 5 
14. Droits de la personne 14 19 5 17 14 14 ] 13 ] 4 
15. Protection des 13 17 4 1155 5 3 3 1] 5 4 
consommateurs 
16. Administration de 2 16 4 1] 9 6 2 9 a 4 
la justice 
17. Droit international 12 16 4 14 8 7 2 9 7 3 
18. Droit de Ke 16 4 16 8 4 2 1] 8 8 
l'environnement 
19. Fiducie 16 16 — 16 1] 7 4 3 l ] 
20. Procédure civile iN} 15 2 1h 9 3 4 Fy 2 1 
TOTAL 48] 446 258 198 68 184 86 100 
(92.7%) (52.6%) (41.2%) (14.1%) (38.3%) (17.9%) (20.8%) 
Domaines additionnels: Common Droit 
law civil 
21. Droit municipal 5 if 
22. Coalitions 5 5 


Source: Etude sur les professeurs de droit canadiens 
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Tableau 1 
Fréquence d’utilisation des techniques de recherche 
par les professeurs de droit canadiens 


i 


Fréquence relative (p. cent) 


Souvent Parfois Presque jamais pas du tout Sans réponse 
common droit total common droit total common droit total common droit total common droit total 
law civil law civil law civil law civil law civil 

Recherches en bibliotheque 86.2 93.5 88.0 8.9 13 ie 4.5 3.9 4.3 
au moyen d’ouvrages publiés 
Entretiens personnels, 8.1 5.2 7.4 36.0 31.2 34.9 13.0 16.9 13.9 32.0 40.3 254.0 10.9 6.5 9.9 
questionnaires, enquétes 
Observation systématique is G95 ileal 14.6 15.6- <14.8 eh PT ee 3380 54.3 Bop D420 16.2 P30» bbe 


Consultation de statistiques 10.9 10.4 10.8 40.5 Olue SOx 8.9 [Oia sect 2054 39:0 429,60 13.0 Ore S120) 
déja compilées 


Compilation de nouvelles 2.8 3.9 3.1 15.4 hae S155! 9.7 1 ee 0.2 57.5 58:4 s/o 14.6 Ll 7: Sls 
statistiques 
Consultation de banquesde = 4.9 ae el 23:0 200 Geo) 13.4 [3 Die Wed 44.9 43,1 24537 134 ol aac Fes. 


données informatisées 


Consultation de 1738 v2 eo aa 8 38.9 44.2 40.1 1338 lode la 19.8 1322. S104 9:9 6 = 3.6 
documentation et 

d’archives juridiques non 

publiées 


OU 


Consultation de 8. 
documentation et 

d’archives non juridiques et 

non publiées 


a aad 21 247 Geo. i ae eet EO 40.1 49.5 —414 p22 LOrae rel ler 


Autres 0.8 - 0.6 3.6 - 2.8 0.4 2:6- 020 B16 OO) whee 63.6 58.4 62.3 
N = 324 


Source: Etude sur les professeurs de droit canadiens 
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Figure 3 


Professeurs de droit a plein temps dans les facultés de droit canadiennes 
1962-1963 a 1980-1981 
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Etudiants de maitrise en droit a plein temps 
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; Figure | 
Etudiants de premier cycle a plein temps 


dans les facultés de droit canadiennes 
1962-1963 a 1980-1981 
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